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Interview

"...we have been able to give a foundation to the activities of

the Human Righ

ts Commission." — Justice Ranganath Misra

Today one can clearly discern a trend in many countries in various regions of the globe of
establishing national human rights commissions to take care of the promotion and protec-
tion of human rights. It is as if these commissions are a well prescribed general panacea
for all the human rights problems plaguing these countries. In fact it is a paradox of the
modern state that it has become necessary for the state to create entities to ensure that it
does not violate human rights. The Government of Bangladesh has also decided to set up a
National Commission on Human Rights. It was in the wake of criticism of India for
suppression of human rights that the President of India promulgated an Ordinance on
September 28, 1993 with a view to providing for the setting up of a National Commission on
Human Rights. Later on parliament embodied the provision of the Ordinance into the
Protection of Human Rights Act 1993. Justice Ranganath Misra, the first Chairman of the
National Commission on Human Rights of India, last week visited Dhaka with a view to
sharing the experience of National Human Rights Commission with concerned
Bangladeshi officials and NGO activists. In an exclusive interview Mr Ranganath Misra
who was also the Chief Justice of the Supreme Court of India, spoke with The Daily Star's
Abul Hasnat Monjurul Kabir on the various aspects of the performance of the Human
Rights Commission in India. -

Daily Star (DS): What is the
urpose of your visit in
this time?

nganath Misra (RM): |
have come essentially to dis-
cuss with UNICEF, UNDP and
the NGOs here as to how a Hu-
man Rights Commission can be
set up IrtIEIh adesh. For that
purpose ad a meeting with
the NGOs, a ate tl:E:cting
with UNICEF people and to-
morrow morning, [ will meet
UNDP people and also with
some representatives of the
Government of desh.
DS: You were the first
Chairman of the National Hu-
man Rights Commission of In-
dia. How do you evaluate the
ce of the Commis-
sion? Are you satisfied with its
present trend of action?
RM: | was there for three
and one month as its first
chairman. [I'm personally
happy that we did something
positive and we have been
able to give a foundation to the
activities of the Human Rights
Commission. A lot of things
which may not have happened
without the timely intervention
of the Commission, have hap-
pened. The common man has
now some perception of human
rights. We have taken various
programmes on human rights
in the media and teaching on
human rights has been started.
So far as the police, the arfity oy
the defense personne] are can-
cerned we have started teaching
human rights for the inservice
as a -service requirement.
And the army. the BSF, other
paramilitary forces and the
stale police have all been now
acquainted with human rights

alid their obl :

to =t nfﬂ’ MH lnl.'linsh?l'tl-r(? rﬂ?
the Universal Declaration of
Human Rights. Any la is be-
ing seriously viewed. There
have been instances where the
police have been penalised.
army officers have also been
disciplinarily punished by
prompt action. The common
man in India seems to have de-
velo the sense of confidence
in the activities of the commis-
sion.

DS: The hf:"“‘--t of
Bangladesh decided to set

a Hlthnﬂm Commission on

uman ts. What sugges-
ﬂ_mw-:'h before the
government consider-
ation?

RM: That would depend upon
what we will discuss tomorrow.
At this moment | don't want to
disclose it.

DS: It has been observed by
some that the
National Human Rights
Commission of Bangladesh

: In many countries, Hu-
Rights Commissions are
not the part of their Constitu-
tions. In other words, their
commissions have not any
constitutional formation. A

it depends upon how govern-
ment and the people | at the
commission and how far is it
able to perform. In Philippines,
it's a constitutional commis-
sion. In one or two other coun-
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tries. there is also similar pro-
vision. In South America. in
two countries there is a provi-
sion that they should be a part
of their Constitutions. But or-
dinarily a standard legislation
can be enough. If the people
have support for it and the
commission people show its re-
spect to people's rights eflec-
tively, it is bound lo perform
well even without constitu-
tional mandate.

DS: What did the Indian
% tll:.h righ ?:
to protect uman ts
Kashmir?

RM: Initially, the people of
Kashmir did not come to us
thinking that if they come to us,
they would be accepling the ju-
risdiction of the commission
which is a governmental

. But as time passed and
as they saw that we had taken
some suo-motu action without
any complaint and the perfor-
mance was to their satisiaction,
gradually complaints came to
us one after the other in regard
to some army action in the val-
ley. We took serious steps which
were acce by all the people
of Kashmir. Thereafter quite a
good number of complaints
came. We recomnmended to Gov-
ernment of India that the valley
should be opened to the visitors
from the west and tourists
should also be allowed to come.
The International Red Cross
should have its own innings
within the state. All these have
been done in phases. And there-
fore in stabilising the condi-
tions of Jammu and Kashmir
and bringing about normalcy,
th: Commission played a major
role.

DS: How did the controver-
sial Terrorist and Disruptive
Activities (Prevention) Act
come to end?

RM: The Terrorist and Dis-
ruptive Activities (Prevention)
Act, popularly known as TADA.
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was such 4 législation which we
found difficult to entertain be-
canse the ethos was contrary to
the very concept of human
rights. Our embarrassment was
that its vires was challenged In
the Punjab High Court. The
High Court had quashed the Act
bg saying that it was ultra vires
the Constitution. the funda-
mental rights. But the decision
was reversed by the Supreme
Court. The Supreme Court up-
held the vires of the statute, [t
was at that time that we had to
handle TADA. Hundreds of
complaints came before us from
jails that cases were not being
found, they (the arrested per-
sons) were not being produced
before the court as re:i;trcd by
the Constitution and the Crim-
inal Procedure Code (CrPC) and
long dates were taken, they were
not being disposed of in time.
Once we started looking into
these, we came to be satisfied
that objections were valid. And
we therefore wanted more of
TADA Court 1o be set up to hear
TADA cases. We succeeded. In
Bombay. in Delhl and in sev-
eral number places, a good
number of courts were estab-
lished on account of our inter-
vention. But that itself was not
enough. And then we found the
Act was being applied to cases
where TADA had no applica-
tion. We therefore started inter-
vening in a serious way. When
the Supreme Court upheld its
vires we found that it was a
temporary legislation. it was
expiring on 23rd of May 1995
And the Government had al-
ready decided to put in a legis-
lation to extend its period of
life. At that stage | wrote a letter
xrmna]ly to each of the Mem-

rs of Parliament in the two
Houses drawing their attention
to the fact that this was really a
violative of the Universal Dec-
laration of Human Rights and if
this law was enforced, it would
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be difficult for the Commission
to help human rights situation
towards a better condition The
response was excellent. And ul-
timately government found it
difficult to push their bill. The
Act lapsed. They wanted an-
other substitute legislation to
come in. We raised strong ob-
jection to that attempt also. The
government, as a result, could
not press for that initiative.

at is how TADA came to
an end.

DS: Violation of
rights is a common
in the jails of this subconti-
nent. you deal with this in-
tricate Hl'l? of violation of hu-
man rights

RM: Oh yes! | dealt with the
violation of prisoners’ rights
several times. In fact there had
been several instances where we
first intervened. The first one
was over-crowding. We started
with the Tihar Jail which is the
main jail in Delhi and with our
intervention arrangement for
accommeodation was expanded.
new wards were set up and thus
gradually the situation is im-
proving.

We found that the facilities
for medical treatment were not
adequate. The number of pris-
oners in the jail would be about
3.800 but there was only one
doctor and with our interven-
tion the number of doctors be-
came. 16. Emergency facility
(treatment facility at n WA S
Wan . Wednsisted that there
should three or four doctors
living within the jail area or
very close to the jail so that
they can be called any time nec-
essary on emergency basis.
Th%a]m was done.

en we wanted segregation
of the children. We also ufanlrd
that men should not have ac-
cess to the women's wards. All
that had been done very per-
fectly in Delhi. Thereafter we
wanted the jail officials to un-
derstand human rights. That
was also done. Then we regu-
lated the food and we ensured
the maintenance of standard of
lood as normal rules of health
and hygiene demand

Alter Tihar the overcrowd-
ing issue was taken up for al-
mos! every jaill. We found the
Prisoners’ Act which was en-
forced was an Act of 1894, that
is about more than a century
old (!) and was recommended to
enforce al a time when India
was not independent and the

British had made it to suit their |

colonial purpose. So we took
the lead, we called all concerned
state officials and ultimatel

with their assistance a «drall
legislation was prepared by us
and we had already requested
the state governments to accept
it on principle so that a regular
draft Elll can be prepared. Pris-
ons are under states jurisdic-
tion in India. We wanted central
legislation so that there would
he one common law for the
whole country. For that pur-
pose. as the chairman. | re

quested all the Chief Ministers
to pass a resolution in the state
legislatures authorising par-
llament to legislate — as re-
quired by the Constitution of
India. Many states have agreed,
and the present commission is
pursuing it. | expect that by end
of this year, there would be a
new law substituting the cen-
tury old colonial legislation.
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Migrant Workers in Malaysia

A Cry for Human Rights

by Irene Fernandez

URING the last one
onth, Tenaganita has
been handlin an

increasing number of cases
from migrant workers, particu-
larly from the construction and
manufacturing sectors. We have
handled about 160 cases during
the last six mouths, We expect
the situation to become worse
as the deadline for the yellow
cards falls on August 15, 1997,
Migrant workers are being
thrown out in the cold by em-
plcgmrs especially contractors
and sub-contractors in the con-
struction sector and L'Rr employ-
ers from the small an meéjium
industries.

An anagrsls of these com-
plaints, indicate a distressing
growth in the number of very
unethical practices by employ-
ers who believe that the author-
ities are on their side, that 1liere
are no laws that will ke
them accountable and 1har 1l-
timately it will be the viinra-
ble migrant worker who will be
arrested, detained and deported.
At the same time, the Immigra-
tion authorities seem to aid and
abet these unscrupulous em-
ployers. An example of this
seemingly irrational and in-
humane position of the Immi-
gration maybe seen in the
statement made by the public
relations officer, Encik Mohd
Sabry Zainal in the Sunday
Mail, Aug. 10, 1997 under the
heading "Work permit ap-
provals — no more photostats.”

He stated, "Foreign workers
caught carrying a Photostat
copy of their work permit ap-
proval letters will be sent
straight to Immigration deten-
tion centers”. This is, according
to Encik Mohd Sabry to "dis-
courage employers from hold-
ing on to workers permit”. He
further adds; "It is an offence
for an employer to keep the
original passport belonging to
an employee”. Yet the punish-
ment is aimed at the ﬁelplcss
migrant worker. as if he or she
had any choice in the matter.
Significantly enough there is
no mention of any penalty that
would be Impnsccrnn the errant
employer. Our E1Ces Seem
to indicate that the employer
not only is let off the hook, but
in fact often uses this strange
logic to his advantage when
dealing with migrant workers.
by Non-legalization of Workers

In a case involving a com-
ggny called P K Construction

n Bhd, a number of workers
paid RM 3.300 each to the em-
ployer for the essing of
their documents and
them during the amnesty pe-
riod. late last year. In April
1997, the workers asked the
employer to check their legal
status, He reprimanded them.
The workers took the initiative
to check with the Immigration
department and discovered that
thc{_;md been not registered.

e

employer perhaps
knowing that the workers
would demand for their docu-

ments, dismissed them in June
1997 without any reason. They
have not been paid their wages
for two h:mntm- These workers
are without their passports and
without work. They mpu n to
arrest and detention. On the
other hand. the employer has
benefited from the large sum of
money that has been collected,
apparently with no fear of any
action against it from the au-
thorities. The facts seem to in-
dicate that the company has
committed fraud
Furthermore it would appear
that the workers cannot seek
any redress at the Industrial Re-
I;l;]unnabulk artment (IRD) nor
the Labor Pa.ercnl because
in the eyes ol the law they are
undocumented and are liable
for arrest. detention and depor-
tation.
Similarly in another case
involving a construction com-
any called Jitu Projek Team
n. Bhd., 44 workers paid
morney to get themselves legal-
ized under the ongoing registra-
tion exercise last year. It is be-
lieved that the employer had
collected over RM 60.000 from
foreign workers. In early 1997,
the company closed its office in
Camerons Highlands. and left
the workers in the lunch. The
workers u their own inves-
tigations lound out that they
had not been registered with the
Immigration Department. All
their eflorts to dialogue with
the employer failed. Tenaganita

managed to trace the employer.
However he insists that EGECEEI
oniy loaned his company's
name to a subcontractor. He is
not concerned over the plight of
the workers and has just denied
all responsibilities.

These workers are again
without documents, without a
job to sustain themselves and
are living in constant fear of
arrest. They too have no avenue
for redress as they are undocu-
mented.

The above two examples are
only one scenario of how mi-

ant workers are exploited.

oday we are seeing more and
more workers being arbitrarily
dismissed because many em-
ployers have not endorsed the
work permits on to the pass-
ports of the workers. The yellow
card called IMM 13 card was is-
sued to employers during the le-
galization period in later half
of 1996 when employers applied
for work permits. The yellow
card is an acknowledgment bl]:
the Immigration that the wor
permit application has been
approved. Emﬂluyers are re-
quired to use these documents
to obtain passports of the work-
ers from the relevant embassies
and then get the work permit
endorsed in the passports.

Many employers have col-
lected monies from migrant
workers or deducted from their
wages but have not paid the re-
quired fee to the immigration
or attempted to get the pass-
ports of workers. Again at the
end of the day, the migrant
worker not only has lost his
money but may get detained and
deported. It must be noted that
it is only the employer (not the
migrant worker) who can deal
with the Immigration in this
matter.

Improper Dismissal of
Workers

A company called JPF Sdn.
Bhd had a contract at the Kuala
Lumpur International Airport.
It has completed the project and
has dismissed the workers ap-
parently without any valid rea-
son. In another case. two work-
ers were dismissed when they
asked clarifications regardin
their contract and for a copy o
their contract.

In both the cases. the work-
ers have filed their dismissal
complaint to the Industrial Re-
lations Department. These
cases are now being handled by
the IRD. However, they do take a
long time before a settlement is
reached. The question is! Can
the workers get extended visas
while waiting for their case to
be heard and a settlement
reached? And can they find al-
ternative employment as they
need to live while waiting for
redressal. The workers fear
very much because the deadline
for the IMM 13 cards is Aug. 15,
1997.

These are important issues
and questions that the Immi-
gration needs to look into seri-
ously. It will be very unfair and
unethical if visas are not
granted by the Immigration
while their cases are pending
with the IRD or if they have
been cheated by their employer.
A civilized society would not
continue to further victimize
the victim.

Abuse of Workers by
Employers

Tenaganita is also very con-
cerned over how cases of abuse
E:petratrd by employers have

n dealt with recently. We
think there must be much more
empathy and concern over such
cases, especially if women have
been abused and sexually ha-
rassed by management.

In the much publicized case
of the Pakistani women work-
ers working in Twin Advance
Malaysia Sdn Bhd, the women
had been working seemingly
under abusive working condi-
tions. When they decided to take
steps to seek a solution to their
problems, like tﬂl’l‘lp!ﬂiﬂll’l%l to
the Labor Department, they
were summarily dismissed
from service by their employer.
We later saw them being repa-
triated to Pakistan, while three
of them were sent to detention,
without an opportunity to seek
redress. Nothing seems to have
been done to the management
for their conduct that should
not have been condoned if we
believe in reducing violence in
our society.

. der medical treatment aﬁd fol-
to

Maids who have been abused
have come to us for assistance.
They are unwilling to make a
police report against the abu-
sive employer out of fear of get-
ting arrested, because their doc-
uments are held by their em-
ployers.

It has been our experience
that domestic helpers have lit-
tle or no avenue to seek redress.
For one, they are deprived of
practically all areas of protec-
tion provided for in the Em-
ployment Act of 1955, Further,
their documents are almost al-
ways held by the employers.
When they go to the police to
lodge reports, they risk getting
arrested and detained.

There seems to be a gap a
lack of an avenue for domestic
helps and women workers to get
redressal for abuse. Quite often.
as seen from the earlier exam-
ples the authorities take the po-
sition of detaining and deport-
ing the victims. Such an action
is not only unjust but a tacit ap-
proval of abuse by an employer.

Accidents at Work

Another major area where
more and more workers are be-
n affected are industrial acci-
ents., There have been various
reports in the media of such
cases. Though the government
has been positive in making it a
requirement for employers to
get insurance for foreign work-
ers, workers who have had ac-
cidents find it difficult to get
compensation for their in-
juries.

We are currently handling
the case of a migrant worker in
the construction sector. In
1995, he lost four fingers in an
accident at the work site. While
the cumlpan}r paid his hospital-
ization lees, they did not file an
accident report in the Labor De-
partment, thus depriving him
of the compensation due to him.

In February 1997, he met
with another accident at the
work site, while still employed
by the same company. His ini-
tial medical fees were paid by
the company. But the company
did not file a report with the La-
bor Department.

Currently, he is unable to
work because of the accident.
His yellow card (visa) ires on
August 15, 1997, So, the com-
B?n}r wants to send him back

fore the August 15, 1997,
deadline. So, the worker's leg is
still in a cast and he is still un-
low up here. If he return -
vilage

ble to him for various reasons.
Isn't it unjust and unethical to
send him back to his country at
this point, and in this way?

hen a worker is docu-
mented he can seek compensa-
tion through the Labor Depart-
ment. On the other hand, there
are many workers who are "un-
documented”, who have suffered
accidents at the work site. They
have been either dismissed or
have had to return home with
inadequate compensation, be-
cause of their legal status.

Yellow Cards Expiring on
August 15, 1997

In the case of workers with
yellow cards, their right to stay
in the country ends on August
15, 1997, if their work permit is
not renewed and endorsed into
the passports. Many employers
have yet to complete the process
of legalization of the workers.
Some employers have begun to
demand another RM 1,500-
RM2000 for their new work
permits. A large number of
workers registered themselves
only in November or December
1996. They were unaware that
the Immigration had backdated
the permit to August 1996.
Many of these workers are still
paying their levy. They have
now another big amount to deal
with. Where workers find diffi-
culty in getting the money, em-
ployers are dismissing them
and canceling their permits.

These workers cannot take
up an alternative job in order to
survive. Though they can com-
plain to the IRD, their position
vis a vis their visa and work

rmit remains vague. They can

ome illt;gal and thus risk be-
ing detained.

The recent arinouncement
that migrant workers would be
issued LDs sounds positive.
Though the card will make it
easier for the Immigration to

i his home -cotirrery
medical care will be ina¢tessi-

£y

track the legal status of the mi-
ant worker, but we do not
now who controls the infor-

mation input. Will the worker

be informed of changes made in
relation to information on him
and his status? Employers can
arbitrarily cancel a workers

rmit and unlawfully dismiss

im. The worker may want to
seek redress through the IRD.

How will the Immigration then

coordinate with the Ministry of

Human resources and man-

power?

Deportation and the
Worker's Right to Seek

Redress

The trend in dealing with
foreign workers seem to be to
arrest, detain. and deport mi-
grant workers once the em-
ployer has canceled their work
permit. This is a gross violation
of their right to seek redress in
the face of abuse, exploitation
and fraud. There seems to be a
lacuna within the Immigration
Department regulations in rec-
ognizing workers who have
been unlawfully dismissed or
made illegal by fraudulent em-
ployers and workers who have
come into employment ille-
gally.

The Immigration Depart-
ment should institute a mech-
anism whereby there will be ef-
fective coordination between
the IRD, Labor Department and
itself. The Immigration De-
partment could issue extended
visas for alternative work per-
mits to those who come with
letters from the IRD stating the
their case is being investigated
and handled by the IRD or the
Labor department.

In this manner, we are re-
specting the basic rights of a
worker to redress and to be
heard. It will also go a long way
towards making employer more
responsible. is would give
more substance to the Ministry
of Human Resources statement
that all foreign workers should
be treated equally.

Recommendations

We therefore call on the au-
thorities, especially the Immij-
ation Department to be more
umane in the treatment of
workers when the deadline for
the yellow card renewal ires
on August 15, 1997. The author-
ities should take to task irre-
sponsible employers and mete
out deterrent rPunishment to
(e 1! ¢! ° i 1E- |
! I Migram workers wha hav |

- been registered but whose wonk '

?ngn'ts renewal have not been |
one by the ‘employer should be !
able to seek redress through our
laws, particularly the Indus-
trial relations Act and the Em-
ﬂluyment Act. For workers who

ave registered their com-
plaints with the IRD, their visas
should be extended. We propose
alternative work permits be
given to these workers so that
they can survive and meet their
basic needs.

The authorities need to
relook at the policy relating to
the mobility of the migrant
worker. Many workers are em-
ployed by sub contractors where
work gets completed within a
year or less. These contractors
then undertake projects in new
companies. Thus the polic
needs to be flexible so that wor
permits can be transferred to
the new empl :

The Immigration Depart-
ment together with the Labor
Department should create a
mechanism for workers to
lodge complaints provide an
_?_Epurtunity for redressal.

rough this process, we not
only provide better protection
for the worker but also keep
track of irresponsible employ-
ers.

We also propose another
amnesty for undocumented
workers. Here, as in Sabah, the
workers should be given the op-
portunity to register themselves
in stead of leaving it completely
to the hands of the employer.

And finally we call upon the
authorities to streamline all
policies and regulations regard-
ing migrant workers to the 1LO
Convention 87 on Migrant
workers that the Malaysian
%g;arnmcnt ratified in early

The writer is the Director of
TENAGANITA. Kuala Lumpur,
Malaysia, a platform of wom-
en's activists.

Debt-Slaves Struggle to Escape the Landlords' Grip

by Prakash Khanai

HEN 27-vear-old

Jagatram Chaudhary

looks back on his life,
he can only remember work —
an enormous amount of work,
which never finishes. Ef-
fectively, he is a slave,

He works for a landowner in
wt:t}tnn - who takesdthru*
quarters s crop, and gives
him around 700 an of
rice a year. It is not enough to
feed his famnily.

His wife, Chulia, also has to
do work for the landlord. for
which she receives no pay.

"I have to work from 4 am.”
she explains. "My days begin
with cleaning last night's dirty
dishes for the Malikba
(landlord). Then | clean the
cowshed, feed the cattle and if
the crop is ready, go to the
field. If not, |1 cook food for my

ily."

" tyf M"lj other 40 000 Ka-
marya lamilies are trapped
debt &

Many of them are descen-

dants of 60,000 enslaved agri-
cultural labourers who were
freed by government order in
the -1920s. The measure
was reinforced land reform
in 1963 which put a ceiling on
land-ownership. It was designed
to end the zamindar system of
powerful landlords with exten-
sive hold . but many of the
larger landlords still find ways
of binding agricultural labour-
ers and are still often referred
to by vill 8 as zamindars.
e term is used, for exam-

Fl:. for Tara Prasad Chaudh
rom Banke district, althoug
he refutes the use of the word
His family's previously extensive
land has been divided amon
four brothers and other trust
people, but together they still
‘posses” 60 Kamaiya families

At some time in the past. the
need to buy clothes. feed their
children or pay for a marriage
forced thole who are now Ka
maiyas to borrow from their
landlord. The loan ensured that

they are indebled to the land-
lord for generations because

1,000 rupee loan when our
mother was sick but the land-

The modern slave-trade

;fl"
¢

however hard they work they
can never fully re-pay it

Some landlords also exploit
the illiteracy. innocence and
trust of the aiyas

‘My father ad taken a

el R e e
o .u-n-ilu.l-:=-lI--n-¢-ﬂ

lord made it 100 000 rupees,

for which_ after our father dlc'g.
we three brothers had to wo

for 20 years.” said a Kamalya
who refused to give his name

for fear of reprisals

Once a year, at the Febru
festival of Maghi, landlords
without access to Kamaiya can
pay off outstanding loans and
take over ownership of debtors.

Despite the hardships they

AW

— i

face. Jagatram and Chulia are
comparatively lucky. Unlike
many landlords who keep Ka-

maiyas, theirs does not demand
sexual submission from Chulia
or their 14-year-old daughter.

HC Direction for Report on Indiscriminate
Hill Cutting in Chittagong

writ Petition was filed by Dr. Mohiuddin Farooque, rep-

resentin
tion (BE

Authority (CDA),
Environment,
Police and the Secretary

Bangladesh Environmental Lawyers Associa-
against the Secretary, Minist
and Public Works, Chairman, Chittagon
the Director General,
the Commissioner, Chitta
. Ministry

of Housing
evelopment
epartment of
etropolitan

nnﬁﬂe
of Land. The Petition alleged

indiscriminate, unlawful and unauthorized cutting and razing

of hills
a:i{n&nl
X uﬂnﬂ AWS.

within the Chitt

It was also alleged that the indiscriminate cutting

ong City Corporation and its
areas due to the failure of the authorities in enforcing

of hills

have been continuing unabatedly posing threat to the natural

beauty. environment and ecol
( Thlna‘fnng which is a unique natural heritage
agencies have failed to perform

is evident that the statutory

cal balance of the City of
of the country. It

their legal obligations which have interfered and increasingly
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