DHAKA SUNDAY, MARCH 16, 1997

T i1s a general principle of
civil liability that a person
is liable for his own fault

or lor the tault ol other under
his control. Bul sometimes law
recognizes liability without
fault. In 1868 the House of Lords
first recognized such "No fault”
liability in Rylands Vs Fletc-
her. In this case the defendants
(John Rylands and Jehu
Horrocks), owners of a mill, re-
tained independent contractors
to build a reservoir on their
land to supply water to their
mill. In course of the work the
contractors came to see in the
land some old shafts and pas-
sages which communicated
witéi) mines of the plaintiff. But
the contractors could not
through their negligence dis-
cover the fact that the shafts
communicated with the plain-
tiffs mines, for the shafts ap-
peared to be fulfilled with earth.
They did not block the shafts
up. Consequently, when the
reservoir was filled, the water
escaped down the shafts and
flooded the mines of the plain-
tiff. causing damage later
at £937.

Originally the suit was
Fletcher V Rylands and was
tried at the Liverpool Summer
Assizes 1862, when a verdict
was found for the plaintiff sub-
ject to an award of an arbitra-
tor, who was afterwards em-
powered by a Judge's order to
state a special case instead of
making an award. The arbitra-
tor stated a special case for the
court of Exchequer, which
found for the defendants
(Justice Bramwell B. dissent-
ing). The plaintiff took a writ of
error to the Court of Exchequer
Chamber, which gave him

judgment, even though the de- :

fendants were neither them-
selves negligent nor vicariously

liable in the tort of negligence

for the negligence of their inde-
pendent contractors who were
not their employees. The basis
of liability in the case was pro-
pounded by Blackbum J.

"We think that the true rule
of law is, that the person who

for his own purposes brings on

his lands and collects and keeps
there anything likely to do mis-
chief if it escapes, must keep it
in at his peril, and if he does not
do so, is prima facie answerable
for all the damage which is the
natural consequence of its es-
cape. He can excuse himself by
showing that the escape was ow-
ing to the plaintiff's default: or
perhaps that the escape was the
consequence ol vis r. or
the act of God: but as n g of
this sort exists here, it is unnec-
ess to inquire what excuse
would be sufficient.”

On being defeated in the
Court of Exchequer Chamber
the defendants preferred an ap-
peal to the House of Lords which
upheld the judgment of Black-

burn J, with, hum&.ﬁgamé? ,.%q%p,gtinn

portant qualification

Lerd, Cairns, namely that the , depe

liability would arise where the
defe t made a 'non-natural
use' of the land. Thus finally a
rule of "No fault" liability was
established which is-as follows:

"A person who, in the course
of non-natural user of land, is
held to be responsible for the
accumulation on it of anything
likely to do harm if it escapes is
liable for the interference with
the use of the land of another
which results from the escape of
the thing from his land.”

Since 1868 this rule has
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trodden a long path through
tide and ebb. While praised it
has been criticized as well. Re-
cently it is getting a very cold
reception by the courts. This
necessitates a review of the rule
and, therefore. justifies the pre-
sent work.
Genesis of the Rule

In formulating the rule
Blackburn J. relied upon prece-
dents in three classes of cases —
cattle-trespass, injury by dan-
gerous animals and escape of
water, filth and stenches. Thus
is appears that "Blackburn J.
did not intend to make new law
in Rylands Vs Fletcher; he made
a generalisation which covered
the cases of absolute liability
which had survived the general
‘'moralization’ of the law in the
eighteenth and nineteenth
countries.” In Blackburn's own
fgtn_lun. "I wasted much time in

e ation of the judgment
in Rylands Vs Fletcher if 1 did
not succeed in showing that the
law held to govern it had been
law for at least 300 years.” How-
ever, Blackburn's credit is in
his categorising the cases of li-
ability without fault. The cases
of liability without fault, in the
words of Wigmore, "wandered
about, unhoused and unshep-
herded. except for a casual at-
tention, in the pathless fields of

jurisprudence. until they were
met by mastermind of Mr Jus-
tice Blackburn, who guided

them to the safe fold where they

hawve since rested. In a senience
epochal in its consequences
this judge coordinated them in
their true category.”

But Lord Simon shook the
soundness of the historical ba-

.sis of the rule when he observed
in Read Vs Lyons that "it ap-

to me logically unneces-
sary and historically incorrect

to refer to all these instances as
‘deduced from one common

principle.” In fact, all the three
classes of cases relied upon by
Blackburn J were not cases of
absolute liability. Though cat-
tle-trespass was an instance of
absolute liability, the cases of
injury by dangerous animals
and escape of water, filth and
stenches were cases of negli-
gence and nuisance respec-
tively.

It might, however, be that
the instances relied upon by
Blackburn J. were indiscrimi-
nately treated as one group of
cases as because they "belong to
a od when principles of lia-

ity were in a crude stage of
development and the modern

ce and liability in-

emerged”. But it is true that
Blackbumn J. did introduce "re-
ally -a new doctrine on the
strength of the said precedents
by ]:\vuttlnfl modern interpreta-
tion on phrases like 'acting at
one's peril’, used in them. This
mode of introducing the doc-
trine however determined its
form and content. So we have a
rule which equates cattle. wild
animals and explosives as dan-
gerous things by finding a
common factor in them. viz.
their tendency to escape and do

between, liabilily
of it could not have

harm. The rule in Rylands Vs
Fletcher is thus an interesting
illustration of the methods as
well as the limitations of judi-
cial legislation of which it is
outstanding example”.

Winfield and Jolowicz eval-
uated the rule in Rylands Vs
Fletcher as "the creation of new
law behind a screen of analo-
gies drawn from existing law...
succeeding generations have re-
garded it as the starting point of
a liability wider than any that
preceded it.” They again ob-
served that the substantial ad-
vances which it made on the
earlier law were two! -

1. In the direction of things
for the escape of which an occu-

ier of land is subjected to strict
iability.

2. In the direction of the per-
sons for whose defaults in con-

nection with such escape the oc-
cupier is vicariously responsi-
ble.

As to the first, the court took
a rule of liability which had
been more or less clearly per-
ceived in connection with the
escape of fire, cattle or unruly
beasts, and extended it to the es-
cape of mischievous things gen-
erally. As to the second, they
held in effect that the occupier
from whose land these thing['s
escaped and did damage is li-
able not only for the default of
his servant, but also for that of
an independent contractor and
[as later decision show) for that
of anyone except a stranger.”

For true application of the
rule the conditions laid down
by the House of Lords in Ry-
lands V. Fletcher must be
strictly complied with. other-
wise "it would be a very oppres-
sive decision’. While the rule
has been strictly applied in a
number of cases, it has been
loosely interpreted and applied
in other cases and as a result
the areas of nuisance and negli-
dgence have been invaded. Thus
whereas escape of mischievous.
thing from the defendant’'s land
is an essential condition finally
was held to have arisen under
the rule for damage caused by
the escape of water from a pipe
laid down by the defendants
under the %iﬁhwa}r, Again,
where under the rule liability
arises for interference with the
plaintiff's land resulting from
escape of dangerous thing from
the defendant's and,
defendants were held liable for
damage caused to person or
chattels on the plaintiff's lafid.’

 Fhese-nould-bave been degided-

as nuisance cases.

On the other hand. some
cases decided under the rule
could be decided as negligence
cases. For instance, in Shill
man Vs Order ol St Jolhin where
the defendant. though at lault,
was held liable under the rule
lor injury caused by a failing
flag-pole belonging to the de-
lendant. the ground of liability
could have been different
namely. the principle of res
ipsa loguitur. In Dunn V North
Western Gas Board, Sellers L.J
asserted that in the present
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ONSTITUTIONALLY the

position of media free-

dom is In Bri-
tairl, there is no specific written
constitution or law setting out
fundamental freedoms, nor are
there any specific press laws.
Even so. freedom of press is
widely respected in Britain.
Media freedoms and restric-
tions are based on conventions
as well as general legislation re-
lating to contempt of court, offi-
cial secrets, protection of
sources and libel. In Italy, it is
the duty of public broadcastirg
company to prove comprehen-
sive and objective news and ir-
formation which was safe-
guarded by Parliamentary Co-
mmittee rather than by reco-
gnition of individual viewer
rights. Broadcasters' program-
ming freedom when exercised
within constraints imposed by
the regulatory authority has
priority over rights claimed by
the viewers to see a particular
programme. Article 5 of the
German Basic Law is one of its
kind guaranteering reporting
by means of broadcast in spe-
cific free from censorship. It is
viewed that broadcas free-
dom has a constitu value

requiring positive legislative

provision. The scope of free
speech in broadcasting has been
expounded by the European

Court of Human Rights in a case
(Informations Verein v Austria
(1994) 17EHRR 93) whereby
clause (1) of Article 10 of the Eu-
ropean Convention Of Human
Rights has been said to include
imparting information and
ideas without interference
public authority regardless of
irontier.

Most Asian countries like
Malaysia, Singapore and In-
donesia though provide for
freedom of speech and press
have laid down many restric-
tions on such freedom. For in-
stance in e on account
of ‘national security’ and reli-
gious harmony, many restric-
tions are placed on freedom of
media. In Indonesia, the state
philosophy of 'Panchsilla’ in
essence on affirmation of na-
tional unity on the basis of a
secular society. which perme-
ates every aspect of life in In-

donesia, places many restric-
tions on of press. In
India, broadc freedom is
implicit within freedom of

Speech and Expression through

judicial pronouncements (CAB

v Secretary Ministry Of Infor-
mation and Broadcasting AIR
1998 s C 1236), however, subjeci
to reasonable restrictions as in
Article 19(2) ol the Indian Con-
stitution.

A New Order

The media systems in
different countries evolve and
develop in response to their
specific socio-economic and
cultural needs. However. with
market economics dominating
the world of broadcasting. third
world countries will witness
like Britain and USA a high
concentration of media
ownership. :

Towards this what is fore-
most required is an indepen-
dent., Television and Radio
Regulatory Authority. It is im-

rative that such an organisa-
ﬂfm be autonomous in its func-
tioning. In Britain there exists
the ce of Telecommunica-
tion (OFTEL). Which is a non
ministerial government de-

t, headed by a Director-
General who is free from minis-
terial control but accountable
to the Parliasment. Such an au-
thority is admirable as it en-
sures independence in decision
making.

It is evident that public
broadcasting in the form of
state run television and radio
stations cannot cater to the de-
mands of innumerable viewers,
who are becoming more de-
manding and exacting concem-
ing their programme choices.
However. with tct:flllrllicaihdc?el-
opments. in particular the for-
mation of cable networks and
with the advent of satellite
technology, private broadcast-
ers are capable of filling in the
void created by poor public
broadcasting. Most if not all of
these private broadcasters have
extra-territorial operation
bases and as such are not
amemnable to domestic laws and
regulations. In order to bring
these private broadcasters
within the ambit of domestic
laws, it is necessary that their
right to establish private televi-
sion stations be recognized,
however subject to statutory

sions. right to estab-
te television stations

is not an unregulated right and
in most countries is

governed by law. In Italy, public

monopoly of broadcasting is
justilied at least at national

-level till adeguate anti-trust

laws are enacted to prevent the
development ol private media
oligopolies.

Private and Public tunction-
ing under the supervision of in-
dependent regulatory authority
must be viewed as comple-
menters and not as competitors.
For such an authority licensing
will assume an important
function. One of the major
considerations should be the
‘qualifying revenue' necessary
for granting a licence. The regu-
latory authority must also see
to whether the prospective
broadcasters will be able to sus-
tain their service for the period
of licence. It is imperative that
the licence be conditional on
certain fairness rules and be
limited in time as in the
Lebanese Audiovisual Informa-
tion Law 1994 Another way ol
regulating privale broadcaster
would bhe Lo withdraw or deny
renewal of licences lor viola-
tions ol regulations, Last but
not the least. eflective anti-
trust and cross-media owner-
ship regulations must be in

lace before permitting private
Ernad{:aﬁtmg. A case in example
would be the FCC, which is re-
sponsible lor regulating all in-
ter-state and foreign communi-
cation by means of radio, tele-
vision, wire. cable and satellite.
The FCC rules bar common
ownership ol a daily newspaper
and radio or television station
in the same market. At the
same time common ownership
of a television station and a ca-
ble system in the same market
is prohibited.

The virtues of the electronic
media should not become its
enemies. In the question of
broadcasting Ireedom there is
an underlying emphasis on leg-
islative policies to regulate it.
The argument about scarcity of
resources is inadequate with
the advent of Ultra High Fre-
quency (UHF) television broad-
casting. Technological ad-
vances are enough grounds to

the scope of ts under
the Constitution. Definite laws
need to be framed towards this
purpose, otherwise shortcom-
ings of present laws shall be-
come anachsronisms of the fu-
ture.

The writers are the students
of National Law School of India

time the defendant’s liability in
Rylands Vs Fletcher itself could
simply have been placed on the
delendant's failure of duty to
take reasonable care. "In mod-
ern law there would have been
no difficulty in holding John
Rylands (and his partner Jehu
Horrocks) liable for negligence
of the contractors whom they
had hired to build the reservoir
for them. Building such a reser-
voir would have had sufficient
possibilities for mischief, if
done carelessly. to bring into
E]a}r. what is now generally

nown as the doctrine of non-
delegable duties.”

Modern Attitudes of Courts
Towards the Rule

Today the courts of law look
upon the rule with a squinted
eye like step-mother and tend to
restrict its application. "The
most restriction on any ex-
tended application of the rule is
the requirement of non-natural

user. As il is now interpreted
this excludes from the ambit of
the rule those accumulations
which in the judgement of the
court (there being no objective
lest) do not involve an unrea-
sonable risk or an extra ordi-
nary use of land. Such an inter-
pretation allows the courts to
hold that a common activity
such as the collection and stor-
age of gas or water does not con-
stitute a non-natural use of
land, even though the injury po-
tential of the activity is high.
Moreover. in determining what
is extra ordinary or unreason-
able the courts can have regard
not only to the interests of the
delendant but to the public in-
terest as well.” Thus in British
Celanese (Capacitors) Ltd VA H
Hunt Ltd where the defendant,
manufacturers of electronic
components, stored on their
land metal foil in such a way as
to cause an escape of it on an
isolated occasion resulting in a
flash-over at a nearby electric-
ity sub-station, Lawton J re-
fused to regard the act of storage
of metal foil as a non-natural
use of land. The defendants
were held liable in nuisance for
foreseeable harm through
power loss to plaintiff's factory
in vicinity. "The manufacturing
of electrical and electronic
components in the year 1964 ...
can not be adjudged to be a spe-
cial use nor can the bringing

and storing on the premises of |

metal foil be a special use in it-
self. The metal foil was there
for use in the manufacture of
goods of a common type which
at all material times were
needed lor the general benefit of
the community’.

"Moreover as a result of the
deltences ol act of God. act of
third party and statutory au-
thority, the courts must inves-
tigate not only the reasonable-
ness ol the accumulation but
also the defendant's responsi-
bility for its actual escape. The
nature and quality of the delen-
dant’s conduct are therefore fac-
tors of great importance, and
although the decisional process
is different from that in negli-
gence. the result is almost al-
wavs the same. We have virtu-
ally reached, the position where
a delendant will not be consid-

How long does it
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to a cell phone ?

ered liable when he would not
be liable according to the ordi-
nary principle of negligence”.
Thus in Turner Vs Big Lake Oil
Co. where salt water that had
been pumped to the surface and
stored in man-made ponds in
the course of producing oil had
somehow escaped from those
ponds and eventually polluted
natural waterholes some six
miles away that were used by
livestock, the court held that, in
the absence of proof of negli-
gence, there could be no liabil-
ity. Thus "the usefulness of the
rule has been reduced by the
unwillingness of the court to
apply it in circumstances where
the gﬂfendant could not be said
to have been at fault.”

In Cambridge Water Com-
pany (CWC) Vs The Eastern
Countries Leather (ECL) FPlc. the
appellant, ECL a tannery com-
pany for many years used a sol-
vent known as PCE as part ol its

industrial process. Quantities
of this solvent escaped from
containers and eventuall

seeped into the ground heneatlj':
ECL's works. The solvent even-
tually percolated to the water
supply in adjoining land. In
1976 the respondents (CWC], a
water company, gurchased a
borehole at some distance from
the land owned by ECL. Before
doing so, CWC carried out iests
on the water it could obtain
from this borehole and these
indicated that the water was
wholesome and suitable for
public consumption. The com-
pany, therefore, purchased the
borehole in order to carry out
its resgmnsibilit},r of supplying
water for public consumption.
From 1970s on, concerns were
expressed as to the presence of
certain chemicals in drinking
water. An EC Directive, dealing
with guality of water intended
for human consumption, was
produced in 1980, It proposed

new standards as to the concen-
trations in drinking water of
such solvents as PCE. The Di-
rective was implemented in the
United Kingdom by the promul-’
ation of new domestic stan-
ards dealing with the concen-
trations of these chemicals in
drinking water. CWC decided to
carry oul tests to its water sup-
plies Lo see whether they com-
plied with the new standards.
Analysis of samples ol water
taken from the borehole pur-
chased in 1976 revealed exces-
sive concentrations of PCE.
Following a major geographical
survey., CWC eventually traced
the source of this contamina-
tion to ECL. CWC decided to take
borehole out of commission
arid it developed a new source ol
supply. CWC then sued ECL.
seeking compensation for its
losses relying on negligence,
nuisance and the rule in Ry-
lands Vs Fletcher. _

Al trial. lan Kennedy J.

found that the spillage of the
contaminant and ils seepage
into the ground water supply
was cause of the contamination
to the borehole. However, he
held that a reasonable supervi-
sor employed by the ECL at the
time would not have foreseen
this result; nor was it foresee-
able that the detectable quanti-
ties of PCE would have spread
and have led to any environ-
mental damage or hazard. The
judge held that ECL has not
been negligent. that there was
no liability in nuisance and he
also dismissed the claim based
onn Rylands Vs Fletcher. It is
well known that the courts have
developed an important quali-
flication to the scope of liability
under the rule in Rylands Vs
Fletcher by stating that a
plaintiff has to show that the
defendant’'s use of land was a
non-natural use. lan Kennedy J.
held that the storage of PCE and
other solvents was a natural use
of land, being part of ECL's
manufacturing process. He con-
cluded that the company's ac-
tivities served the general hene-
fit of the commurnity by provid-
ing employment.

To be continued

The wwriter is a Lecturer De-

partiment of Law. University of
Dhalka. _

ceptlion of crime and formulates the theo

My Thoughts

by Justice Mohammad Gholam Rabbani

person is liable to be sentenced if he commits an inten-
tional act or omission in violation of criminal law
without defence or justification. This juridical defini-
1on 1s now found to be inadequate and unsuitable. E H Johnson
in his book 'Crime. Correction and Society has given a social
definition of the crime. According to him crime must be "an act
which the group [sociall regards as sufficiently menacing to its
fundamental interests, to justify formal reaction to restrain the
violator." R Garofale, a Italian jurist, rejects the juridical con-

of "matural crime’,

By it Gorafalo means those acts which offend the basic moral
sentiments of pity (revulsion against the voluntary infliction of
suffering on others) and probity (respect for property rights of

others).

To begin | read the news published in the daily news paper as

hereunder

"Mother with four daughters commits 'suicide’. Brahman-
baria. Jan 7. A yvoung woman and her four minor daughters
were crushed under the wheels ol a local train near Mukunda-
pur Station here Monday morning.

"Railway police recovered the bodies of Suraiya Begum. 30

and her daughters — Beauty

Akhter,

10, Fauzia Akhter. 9,

Jhuma Akhter, 5 and Taniya Akhter. 3 — from rail track near
Maheshpur. some 15 kilometres from Brahmanbaria town,

Monday night.

“The Officer-in-Charge of Akhaura Thana said. the mother.
along with her daughters are sitting on the railway track
apparently to commit suicide lollowing a family feud. The
Bhairab-bound train was coming from Balla.

"Police quoting family sources said. Suraiva's husband and
in-laws were very angry as they had no boy and her husband

lecide Arry again.”
. Gecided Lo fﬁ?nﬁ a

In a crf appeal

# LLs d'..- i TP N O -l"-l'l]‘]h- B i SR ] Ir.illl .
apafnist acquiittal sittihg with' jlistice

Kazi A T Manowaruddin | had to decide a similar case. The
judgment passed on 4.396%has beeth feported in'16 BLDY (1'D96)
526 and also in other law reports. In that case trial court
acquitied the husband from the charge murdering his wife on
the (inding that she committed suicide. Relevant portions of the

judeement are as hereunder :

It is in the evidence that the marriage ran into rough
weather from the very beginning for two reasons. One being the
husband's oppressive pressure for resigning from the police
service, Other being the in-laws’ caustic remarks about her
relations. Her mother met with an unnatural death. She was
burnt to death. It was suggested to the informant PWI that she

committed suicide.

PWI. however. denied the suggestion.

Admittedly the younger brother was sullering from mental de-
pression since the date ol this appearance in the examination
.’jf—lcffearﬁ ago. Admittedly elder sister [PW7) deserted her hus-

han

after 14 years of marriage and married an actor younger

than hersell. Ali these might be the subject of caustic remarks.
It is also in the evidence that Monowara was not allowed to
wiove (reely. was not given any pocket-money and was mentally
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tortured.”

Crime and Punishment

"We. theretore. hold that the husband and the in-laws con-
tinuously subjected Monowara to cruelty to such an extent that
she ultimately felt miserable and helpless. The incident on
13.5.84 added last straw on the camel's back so that she com-

niitted suicide......

"Unlortunately there is no provision in our laws to punish
such person or persons whose cruel behaviour drags a married
wolnan to comnmiit suicide. Section 306 of the Penal Code pro-
vides punishmenlt to the person only in the case where a suicide

is abetted and intended.

‘Indian Parliament by enacting the Criminal Law [Second
Amendment) Act of 1983 effective from 25.12.83 provides
punishment in such cases by inserting section 113A in the
Indian Evidence Act and section 498A in the Indian Penal Code.
We hope that our Parliament will enact similar laws. In our
sociely womern are generally subjected to whims and caprices of
men specially in the cases between husbands and wives.

"Section 113A ol the Indian Evidenice Act runs as [ollows

"1 13A presumiption as the abatement ol suicide by a marned
woniail. When the suicide by a woman had been abetted by her
hushand or any relative of her husband and it is shown that she

" had committed suicide within a period ot seven years lrom the

date of her marriage and that her husband or such relative of
her husband had subjected her to cruelty. the court may

presume. having regar

to all the other circumstances of the

case. that such suicide had been abetted by her husband or by

such relative of her husband.

Explanation — for the purposes of this section, "cruelty”
shall have the same meaning as in section 498A of the Indian

Penal Code."

"Section 498A of the Judian Penal Code runs as follows !

"498A. Husband or relative of husband of a woman subject-
ing her to cruelty. Whpeyér. being the husband or the relative ok
the husband of a woman subjects such woman to cruelty shall
be punished with imprisonment for a term which may extend to
three years and shall also be liable to line.

"Explanation — for the purpose of this section "cruelty”

mearns —

(a) any willful conduct which is of such a nature 515_1':-3 likely
lo drive the wornan to commil suicide or to cases grave injury or
danger to life. limb or health (whether mental or physical) of

ithe woman;

(b) harassment of the woman where such harassment is with
A view to coercing her or any person related to her to meet any
unlawtul demand lor any property or valuable security or is on
account of failure by her or any person related to her to meet

such deniand.’

We then pass order to sent a copy ol the judgement to the
Secretary. Ministry of Law, Justice and Parliamentary Atfairs,
for considering our suggestion as given in the judgment.

[t was March, 1996, when we sent the copy of our judgement.
but we hope that our suggestion still merits consideration.

Yes, one can rent a cell _
' pays the security deposit and the installation fee.
The amount of the security deposit is
the price of the phone. One also needs to furnish

documents for Personal Id and Address Id.

Can one rent a cell phone ?
, provided one

What are the documents one needs to furnish while buying a cell phone ?

Documents to be furnished in case of :

: a) Individual
For Personal Id

- A copy of the voter's identification card,
- or, copy of the first three pages of the Passport,

- or, copy of the Driver's License.

b) Expatriates

Documents required

<)

/Organization

For Address Id

- A copy of the voter's identification card,
- or, copy of last month's T&T te

bill,

- or, statement from bank verifying address,
- or, copies of the previous two month's
electricity or gas bill.

- copy of the Trade License Agreement of the company,
- copy of the previous month's telephone bill.
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PACIFIC BANGLADESH TELECOM LIMITED, 4/FLR., PACIFIC CENTER, 14, MOHAKHALI C.A., TEL :882186, 882187, 885281, 8¢

What all do you receive for the amount you
For the amount you pay, you receive a handset + 2

charger + warranty (valid for a period of

for Individual plus letter from the respective embassy for proof of id.

rechargeable batteries + adaptor cum
6 months from the date of purchase.)
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