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FOCUS

T the global level, the
main thrust on uni-
versal commitment to

combat environmental issues
eme out of the Stockholm
Declaration on Human Envir-
onment in 1972 although in-
ternational non-governmental
organization such as The World
Conservation Union (IUCN)
began its amme earlier. In
Bangladesh., environment as a
distinct issue assumed remark-
able momentum in the wake of
the two consecutive floods of
1987 and-1988. Traditionally,
the of desh,

the inhabitants of the flo
plains of the huge deltaic
ecosystem, lived in harmony
with the nature as a result of
which the values, life-style, cus-
toms, usage, proverb and id-
ioms resound the tune of the
cord of bond with the ecology.
The advent of modern state
with system of statutes wit-

nessed a blend of "revenue” and

"resource” oriented with
some significant prohibition of
acts d us to human envi-
ronment and health and the
ecology. Hence we find envi-
ronmental provisions in the
Penal Code of 1860, law reflect-
ing natural phenomenon in the

al Alluvion and Diluvian
Regulation, 1825, law to protect
future generation in the Juve-

nile Si Act, 1919 and so
on. Therefore, the provisions
having - direct, in t and
cau link with environment

and ecology have been in place
as regulatory regime in the
forms of policies, legislations,
institutions and traditions.

Nonetheless, many of the
available laws and mecha-
nisms remained unutilized, cl.ll;li*
f-l?: system of atory regime
is "sectoralized” under various
Ministries, and as such the
mmﬁncntu of tl';i-: environ-
men me are also concep-
t1.||nllm|ﬁ|dl:cg"I and
in the same style. This sector
based compartmentalization of
environmental regulatory
framework develo uncoor-
dinated, competing and often
adversarial approaches un-
friendly to sustainable man-
agement of resources and eco-
logical governance.

Perhaps the study of envi-
ronmental r:igulatnr}r regime
and the role of law in that pro-
cess have received late recogni-
tion in many jurisdictions in-
cluding Bangladesh for various
inadvertent reasons. For other
organs of the State, talking
about environment was mostly
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the ratified laws/conven-
tions/ ocols.

5. Institutional Arrange-
ments:

5.1 The Ministry of Envi-
ronment and forest would coor-
dinate the implementation of
this puht:g‘.

5.2 A National Environment
Committee with the Head of
Government as the Chairperson
be constituted to give overall di-
rection for implementation of
the Environment Policy.

5.3 The Ministry of Envi-
ronment and Forest would take
timely steps for appropriate
amendment and adjustment of
these policy in the of
changes in the state of envi-
ronment and socio-economic
and other needs of the country.

5.4 ent of Environ-
ment will make final review
and approve all Environmental
Impact Assessments.”

Besides the Policy, a Na-
tional Conservation Strategy
which has identified all the sec-
toral issues, the strategies and
actions required, has been lying
before Cabinet for half a decade.
A National Environment Man-
agement Action Plan has been

prepared with the cipation
of people and civil society re-
cently.

Institutional Set Up:

A. Resource management
laws are ded in the sec-
toral statutes and Rules of
Business of various Ministries
and public :

B. Most of the civic and anti-
nuisance rather environment
related provisions are provided
in the powers and functions of

various statuto local gov-
ernment bodies. Tortious lia-
bility is included in these laws
besides some s c laws such

as the Criminal Procedure
Code, 1898, the Smoke Nuisance
Act, 1905. Besides, there is the
Department of Public Health

E«ﬁim:ermg
. A water pollution control

project turned into Dnl:,pnrtm:nt
oi Environment Pollution
Control following an Ordinance

of 1977 on Environment Pollu-
tion Control, and the said De-
partment was under the De-
artment of Public Health in
inis of Local Government,
Rural lopment and Coop-
eratives.

D. In 1989, a separate Min-
istry of Environment and For-
est (MOEF) was created brln%ng
under it the Dcii)e.rtment of En-
ﬂrunmenttth ution Control
n:nnmln% e same as -
ment of Environment, subse-
quently mandated by the Envi-
ronment Conservation Act
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al engineering for the people. E. The environmental issues
 This is a bird eye view of a relating water resources is
huge canvas to present some looked after the Water Re-
salient features on Environ- Sources Planning Organization
ment and the Law in the E.‘{; 2 ;1'; det?xt !ﬂumllc ng‘ne:':;
i i Cﬂmllnllﬂlﬂl;lj is mntn.utu::flll:l to
. regulate radio activity under
~National Environment ;"\, ic.r Safety and Radia-
Policy: tion Control Act, 1993. There

The Policy was adopted b
the Cabinet in November, 199
which provides some general
guiding statements and then
goes on to describe essential
sectoral
cerned Ministries. It would be
worth to note the policies on the
topic being briefed in the said
Policy:

Legal Framework:

4.1 Amend all laws and regu-
lations related to protection of
environment, conservation of
natural resources, and control
of environment pollution and
degradation. to suit the needs of
present time.

4.2 Frame new laws in all
neces sectors to control ac-
tivities related to environmen-
tal pollution and degeneration.

4.3 Ensure observance of all
clauses of relevant laws/regula-
tions and create wide spread
‘mass awareness in this :

4.4 Ratify all environment

related international laws/con-1

ventions/protocols those
Bangladesh considers ratifiable
and amend/modify existin
laws /regulations in line wi

licies for the con-

are other agencies too who are
vested with the duty to protect
specific aspects of environ-
ment.

Major Environmental

Issues Facing
Bangladesh:
A. Regional/Global:
— Ecological changes due to
shared water
— Maritime boundary dis-
ute and a weaker regime on
arine resources
— Green hﬂl.u];: effect ar;:l its
co uence on Banglades
n%m and migration
— Ecological effect caused by
transfrontier activities
2 Fopulatiin ani Poverty
— !
~— Degradation of Resources
(anti-people and uncoordi-

— Conflict of Development
with Environment: illiteracy vs
ignorance

— Pollution: water, air and
soil I

— Destruction mangrove,
tree cover and firewood

_ Law and Our Rights

—

by Dr Mohiuddin Farooque

— Loss of Fisheries

— Unplanned human settle-
ment

— Unplanned urbanization
and industrialisation

— Loss of wildlife

— Natural hazards

Status of Laws:

About 182 laws (excluding
rules and laws) have so far
been identified by BELA which
would be in the market as a
book in one week from now.
The existence of all these laws
and a number of public agen-

cies, however, failed to deliver
to the nation which the legal
en . The number of sector
and/or, issue based laws in
Bangladesh are as follows:-

Sector or Issue

i) Pollution & Conservation

i) Health

iif) Food & Consumer Protection
ts & Safety

iv) Occupational

v) Public safety & erous Substances 6
vi) Displacement, Relief & Rehabilitation 3
vii) Land Use & Administration 12
viii) culture & Agro-chemicals 16
ix) ater Resources 6
x) Fisheries 6
xi) Forestry 4
xii) Wildlife & Domestic Animals 11
xiii) E & Mineral Resources | 8
xiv) Government 9
xv) Rural & Urban Protection 16
xvi) Transportation & Safety 16
xvii) Cultural & Natural Heri 2
xviii) Protection of Vulnerable T
Miscellaneous 2

tomarily overdependent on
western laws (coming with the
aid and loan) which fails mis-
erably in case of enforcement.
The history of amendment and
law making is anti-people as
indicated by experience,
6. How can the management
of public properties be im-
proved, which are the worst hit
sectors, by introducing not
licing system of management
ut more "with the e" ap-
proach. The public agencies
manage them devoid of public
although Article 13 of the Con-
stitution lains "state owner-
ship” as "ownership by the state
on alf of the people..."
7. All existing laws need to
be enforced belore throwing
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of the laws are also cross cutting and multiple

Note: M
sectoral ap tion and ramification.
Constraints:

1. Resource

well as public and government -

functions are carried out
throu different ministries.
Therelore most of the laws
which have bearing on envi-
ronment and ecol are secto-
rial enactments ei as sub-
stantive legislation and/or, as
ntnt:tc unl institutional frunc&
work explaining powers an
tected by their ws
against action and citizens
are generally barred from
having recourse to the provi-
sions of these laws. Most of
these legislations are either not
enforced or applied in a manner
incompatible to their conser-
vation or sustainability spirit.
These laws are often misused
and abused.

2. The application of envi-
ronment related laws is ex-
tremely compartmentalised

 both for sectoral bias as well as
pérsonalised purposes. There .
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to be true through various
actions, not only because the
nation have inco ated the
British common law but
also that we have a rigid written
Constitution under which vari-
ous writs to protect fundamen-
tal rights the writs of man-
damus, certiorari and prohibi-
tion are available. As a resulit,
the judicial
scrutiﬁ have advanced the
cause of those affected by public
actions.

3. There is a Ministry of En-
vironment and Forests (MOEF)
created in 1989 under which a
semi-statutory body called the
Department of Environment

E) exists. It needs proper and
adequate support and orienta-
tion to implement the compre-
hensive National Environment
Policy. 1992 and the Environ-
ment Conservation Act, 1995.
However, the lack of mandatory
guide lines and the absence of
statutory Environment Quality
Standard delimits or overbur-
dens the evidential part in as-
certaining liability.

4. There is a gross inconsis-
tency amongst the various
components of the regulatory
system i.e., policy, legislation,
institutional set up and the
traditional system and values

of the communpity. These are.
changed on ad hHoc basis and

coherence is lacking.
5. Who makes the law? The
making of law has become cus-

remedies and

| them away for being obsolete.

The laws are hardly used in

_consonance with their objec-

tives but abused and mis-used to

suit various purposes.

8. Lack of proper apgru:la—
tion of traditional right and
intergenerational m cre-

ates conflict with statutory

resul in non-com-
pliance that eventually de-
stroys the resources.

9. Absence of awareness
about law, not to mention laws
having bearing on environ-
ment, is a major problem given
the illiteracy percentage, which
is yet to be resolved, although
"ignorance of law” is no excuse.
If one draws lines between
knowledge, ignorance and illit-
eracy the scenario would be
more critical to determine who
is "ignorant” of what?

10. Non-formulation of sub-
ordinate legislation to materi-

alise the objectives of the par-
et law. '

secloral incomp
laws and- institutional-
work.

12. Faulty Record of Right,
absence of demarcation and
anomaly in legal status of re-
sources, both private and pub-
lic. "Fragile status” of policies
created more uncertainty and
conflicts in sustainable re-
source management and insti-
tutional development which are
too vital.

13. Over consolidation of au-
thority in the hands of the
statutory bodies which entices
towards abuse for "gains” (of
course. "power corrupis’] than
acting or managing affairs or

resources "on behalf of the peo-
ple.”

14, Absence of long term pol-
icy goals than the "principle of
pleasing” and ad hocism.

15. Environment law and
public interest environment lit-
igation being an emerging sub-
ject, it may be to say that
the principles are functionally
developing on identical and
oriented approach. How to draw
a bnlanc:ggtwum the so called
"economic growth" mostly im-
plying industrialisation given
the western experience and
"conservation of environment”.

16. Combining human rights
with human duties with same
emphasis and status for safer
environment as an intergenera-
tional equity.

17. The complacency of sign-
ing international instruments
and than doing nothing.
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18. Over politicization of
major environmental and eco-
logical issues especially of

those having transnational
origin. ~

The Constitution & The
Judiciary:

The Constitution:

The Constitution of
Bangladesh do contain basic
rinciples and essential spirit
0 cover environmental aspects.
The preamble and Article 8 of
the Fundamental Principles of
State Policy (Part II) states "ab-
solute trust and faith in the
Almighty Allah." This provi-
sion may be interpreted to re-
quire the protection of His cre-
ics added). Part Il
enumerates a number of goals
which are of the environ-
mental and ecological conser-
vation. Moreover, cle 8 fur-
ther says that all objectives and
gnals mentioned in this Part
shall form the basis of work of
the State and of its citizens."”

Article 21 further requires
that all citizens must "perform
public duties and to protect
public properties”. This provi-
sion is wide enough to require
the citizens to protect various
environmental resources and to
prevent degrading activities.

Article 31 and 32 of the Con-
stitution which are placed in
Part Ill under the heading Fun-
damental Rights also ensures
right to life and under these two
provisions, it can be extended to
include right to a minimum
quantity and quality of envi-
ronment which support the
growth of life.

The Judiciary:

The judiciary, especially the
highest judiciary of the country,
that is the Supreme Court has
not been reactionary to ap-
preciate the emerging need to
conserve environment and hu-
man health. The initial hurdles
were, ﬂ;itéy, to treat environ-
mental public health mat-
ters as justiciable, and sec-
ondly, to t standing to hear
matters brought by a third
party. In other words, the ques-
tion of locus standi to initiate
public interest litigation (PIL)
and include public interest en-
vironmental litigation (PIEL)
were uncertain because, as may
be submitted, of absence of clear

direction, understanding and

manifestation with un-uniform
system of progression, or per-
haps, insufficient persistent
initiatives. This situation pre-
vailed. inter alia, for the phrase
"any person aggrieved” in Arti-
cle 102 which grants writ juris-
diction to the High Court Divi-
$ipn bf the Supfer ey
 However. thir to
d on L wi lh?
initiation of a large numbeér o
cases some which are men-
tioned below:

1. Dr Mohiuddin Fa ue
vs Bangladesh & Others, CA No
24 of 1995. judgment on 25 July,
1996. In this case, the tioner
as Secretary General of BELA,
tiled the petition. The Appellate
Division of the Supreme Court,
by a consensus judgment (one
main judgment and three addi-
tional juc%ncnta in agreement),
resolved the question of locus
standi in PIL or PIEL in the af-
firmative. The Court in length
discussed the issue and the con-

stitutional phrase within the
entire scheme of the Constitu-
tion and analyzed various is-
sues, notions and principles
from many countries. Finally,
the scope of "any person ag-
grieved” has been expanded to,
inter alia, having "sufficient in-
terest’ with a caution to bar
busybodies, interlopers and
those having oblique motives.
The judgment also recognised
the right to a healthy environ-
ment within the existing envi-
ronmental guarantees.

2. Dr Mohiuddin Farooque
vs Election Commission & Oth-
ers, WP No 186 of 1994. This
case related to public nuisance,
encroachment of public proper-
ties. destruction of private
properties and noise pollution
in the name of election cam-
paign. This case was the first

judgment in which the desire of

Environment and the Law

the Court to mitigate the envi-
ronmental pollution was writ-
ten down in a judgment (46
DLR).

3. Dr Mohiuddin Farooque
Us lacdesh & Others, WP No .
92 of 1 (48 DLR): In this case
"right to life” has been expanded
by the High Court Division to
include everything supportive
to an ted normal longevity
include right to clean air and
water. The petitioner was a po-
tential consumer and attempled
to prevent the importation of
highly radiated skimmed milk
powder.

4. Sharif Nurul Ambia vs

ladesh & Others WP No 937
of 1995, and Sikander Ali Mon-
dol vs Bangladesh & others, WP
No 1576 of 1994. In both the
cases, so-called development

rojects have been challenged
or being destructive to envi-
ronment. In the former peti-
tion, an injunction has been is-
sues by the
till disposal. Both are pending
for hearing after issuance of
show cause.

5. Dr Mohiuddin Farooque
vs Bangladesh & Others, WP No
1783 of 1994, In this, perhaps
for the first time.'a wild cat
strike hﬂ( ﬁnvernmenl doctors
was asked to be called off
within 24 hours and restore the
Euhllc heath service facilities

y the High Court Division. The
injunction was complied with
and the matter is now pending.

6. Master Issa N Farooque &
Others vs ladesh & Others.
WP No 278 of 1996. The peti-
tioners are all minors and have
filed the petition to prevent
trafficking of children from
Bangladesh to UAE for their use
as camel jockeys and to bring
those who are there back. The
High Court division directed for
a report from the Home Min-
istry. After consideration of the
report, the Court issued rule
nisi on five ministries asking
them why they should not be di-
rected to do as per allegation
and prayer of the petition. The
matter is pending for final

htarin%.

7. Dr Mohiuddin Farooque
Us ladesh & Others. WP No
891 of 1994: In this actions
against 903 industries have
been sought upon direction of
relevant statutory authorities.
The matter is pending for
hearing in the High Court Divi-
sion.

8. Dr Mohiuddin Farooque
vs Bangladesh & Others. WP No
300 of 1995. In this case resort
to High Court Division has been
made to prevent the vehicular
pothution-of Dhaka eitv. Show
cause has been issued and the
matter is pending for: hearing. .

Iy addition io those mnien-
tioned above thére are many
other cases which are pending
for final disposal or are under
consideration for legal action.
The Supreme Court of Bangla-
desh deserves especial apprec-
iation for its positive response
shown so far by wvarious
Benches. Within a very short
span of about of two and a half
years, the Court has shown re-
markable progression and laid
the foundation stone of an en-
vironmental autochthonic ju-
risprudence. Although, there is
no end to evolving new judicial

norms as the values progress,
the judiciary of EangYadesh is
not behind any other organs of
the State in redressing the evils
threatening human existence.

The roles of law and lawyers
remain crucial in protecting
environment since law is the
mechanism for social engineer-
ing. The social responsibilities
of lawyers is of great signifi-
cance which should also be vis-
ible outside the court rooms.
The law, lawyers and the judi-
ciary have to earn the glory of
being vanguard of human being
as the part of the nature in per-
forming duties to future genera-
tions and to non-human lives
and entities.

The writer, a public interest
lawyer of the Supreme Court of
ladesh, is the Secretary
General of Bangladesh Envi-
ronmental Lawyers Associa-
tion (BELA).
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Limits of Trend-
setting

by MJH Jabed

Are they ready to start where tradition ends?

When a group of young
people assemble E}I‘ a gossip,
can you guess which subjects
they discuss or which they
shrug off? You will see, they sit
by the street or in an open space
(if available] mainly to pass the
idle evening. Can you think
that they would recite from
Shakespeare or Tagore,
critically discuss politics or
economics or culture? This
might be imponderable today
but this was a very natural
scene of Dhaka in the 60s, as is
claimed by elderly people of
tndaﬁ.

The progressive section of
youths will counter the
orthodox belief on the ground
that everything is changing and
in course of time the present
supersedes the past. The sky of
the 60s is now a thing of the
past. In contrast, a social and
cultural metamorphosis has
taken place in the life of Dhaka
and therefore, young men and
women are updating their
surroundings. Youths always
seek to discover new frontiers
and their creative minds try to
be equal to the challenge of the
time. Elders at the wrong end of
the age smell rate in the new
ventures the young generation
embarks upon, The
predecessors most of the time
disassociate themselves from
what they consider reckless and
defiance of the superiors.

Today is the hey day of sky
culture. We easily observe the
touch of this technology in the
hearts of youths. This has
preoccupied the realm of their
thought. They are eager to dress

in what their favourite stars put
on, to get their hair-cut like the
stars of the screen. Even they
commit suicide if any favourite
star falls! So, gossiping of the
youth is dominated by any
favourite dialogue uttered by
any favourite star.

You can never think of any
picnic party arranged by them
where Taﬁm'e songs or folk
songs are heard. Instead Hindi,
English pop, jazz etc blare while
the party starts moving towards
the destination. They might
take some modern musical
instruments but they can never
think of rendering vernacular
songs. This would, perhaps,
denigrate their amusement
extravaganza!

Technology has turned the
vast planet into a tiny gluhal
village. Global culture is day by
day replacing the national or
regional one. A sport star can
become a global face overnight.
Al the time of world cup
extravaganzas — both cricket
and football — Jayasurias or
Romarios are always beside or
before you. The whole country
catches the fever, let alone the
trend-setter younger
generation.

Modern heroes are very
naturally to illuminate the
present ambience but should
they come in conflict with the
heroes of the past? Obsolete
ethos should be replaced but
what should be the extent of the
change? Global harmonisation
cannot and should not be a
replacement for diversification
of culture and other elements of
individual national identities.
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Law Scape

HC Show-Cause on Pepsi Why its
License Should not be Cancelled

Division Bench of the High Court Division of the

A Supreme Court comprising Mr. Justice M Mozammel
Haque and Mr. Justice Abdul Matin issued Rule Nisi on
the Secretary, Ministry of Industry, the Bangladesh Standard
and Testing Institute, the Institute of Public Health, and
Bangladesh Beverage Industries Limited which manufactures
Pepsi Cola.

The Petitioner, Dr. Mohiuddin Farooque, an advocate and
the Secretary General, Bangladesh Environmental Lawyers
Association [BELA) filed and moved the petition alleging that
he bought a Pepsi Cola one litre bottle and before opening the
cap. he found dead insects and sediments inside the bottle. He,
therefore, without opening the bottle went to various statutory
bodies and got the bottle physically examined and the fact was
admitted and recorded by everyone including BSTI and Institute
of Public Health. Subsequently, the Petitioner also lodged a
criminal case against the Bangladesh Beverage Industries Ltd.
since such contamination and adulteration were crime. The
Chef Metropolitan Magistrate Court also issued summons upon
judicial enquiry and the crimminal case was pending.

Dr. Farooque stated that although the authorities were in-
formed including the Respondents, no satisfactory step was
taken to protect the right of the petitioner and the public health
and interest at large. The right to life of the people was endan-
gered by such actions and inactions of the Respondents.

After hearing the matter today, 2 February, 1997, the Court
issued show cause notice on the Ministry, BSTI and the Institute
of Public Health for their failure to take appropriate action
against the Pepsi Cola manufacturer. The Court also asked the
Bangladesh Beverage Industries Ltd to show cause, in two weeks
time, whé,r its license to manufacture Pepsi Cola should not be
cancelled.

Dr. Farooque was assisted by Advocates Ms. Bahreen Khan
and Mr. Igbal Kabir.
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11:00 Closed

SONY ET

8:30am Jai Bir Hanuman 9:30
Gaane Jaane Maane 10:00
Dekh Tamasa Dekh 10:30
Buddha 11:00 Taj Mahal Takita
Dhin 12:00 BSA Star Ki Pasand
12:30 Pehili Mulakat 1:00 Good
Shot 1:30 Kismat 2:00 Yeh Sadi
Nahi Ho Sakti 2:30 Ravan 3:30
Gaane Jaane Maane 4:00 O
Maria (Serial) 4:30 Rasoi Show
5:00 Boogie Woogie 5:30

Shatranj 10:00 Ru Ba Ru
10:30 Hindi Feature Film 1:30
Dance Dance 2:30 Jugal Jodi
3:30 Party Time

8:00am Tilawal Aur Tar-
juma/Hamd/Naat 8:20 Cartoon
8:30 Khabrain 8:45 Fun Time
9:05 TV Encﬁclo-ped'ra 9:25
Khat Farmaish 9:40 Sports
Clinic 10:05 PTV Gold 10:30
English Film: Darkwing Duck
10:55 Mast Mast Sanyo 11:00
Khabrain 11:10 Sports Hour
12:05pm Biscop 95/Qasmi Ha-
hani 12:55 Quran-e-Hakeem
1:02 Bismillah 1:15 Aaj Di Ka-
hani 1:40 Aaj Di Shaam 2:00

7:30

Sublities) 1:30 : With-  11:30 Philips Top Ten 12:30 02" £5 66 (Drama Serial) " Serial
out a Clue 12 {mhl} Action Hindi Feature Film 1:30 2-56 Ghﬂgt wmgr 3:55 Karabar Eﬁm - Howel ] 1:“]
3:30 Sunday Show Time: Pee-  Raahat 2:00 Campus 2:30 445 Education 5:25 Riazi for Bindass Bol w Feature
W".‘ w PG ‘:"' Sun- TMM 4:00 Daraar 4:30 Oth 5:55 Zameen Per zlnda.g.I Film 11:00 The 'fm And The
day Show Time : Hollywood Through The Gears 5:00 Ja- EDrama Serial) 6:25 Aiou  Restless 12:00 Ghaav 12:30
The Golden Years 5:30 Bundl gran 5:30 Surtal ourses T7:00 English News Aahaat (Serial) 1:00 Faslee
F Double Feature: 7:30 English Film : Star Trek Serial) 1:30 Surf-Wheel Of
Hard NEHET“SUH EL TV Nine 8:20 Hawwa &um 2:00 Premier 2:30
day Family Double Feature: Ki Naam 9:00 Break for Head-  Closed

lines News 9:20 Sur Tasver
Pakistani Film 1947-95) 10:00 ZEE CINEMA
habarnama & Commercial

News 11:00 Pezwaan 11:3§5 6:45 m 8:00 Phir Subha
Home Victime (New Serial)

12:35 Music Masters-Raag
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