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AR and bloodshed are

the greatest retardati-

on of and execration
for the modern human
civilization; They depredate
world-peace and jeopardize
humanity,; War is the outcome
of nude demonstration of de-
praved and demented leaders of
the world. Therefore, while the
autarchy of any state is threat-
ened by its neighbour state or
otherwise, the Security Council
of UNO, to prevent the aggressor
state from demonic displaying
of armed force, takes appropri-
ate steps; as a result of which
beleaguerment may be imposed
over it.

To maintain international
peace and security the Security
Council may convoke, accord-
ing to article 41 of the United
Nations Charter, to realize its
decision taken in that behalf,
the member states of the United
Nations Organization. Steps
taken by such states according
to Security Council's decision
without any application of
armed force, to this end, are
designated as beleaguerment.
The Security Council has, as
yet, attributed besiegement for
eleven times in several cases,
under UN Charter. The coun-
tries over which besiegements
have been imposed are
Southern area of Rhodesia,
South Africa, Yugoslavia, Iraq,
Somalia, Libya, Liberia, Haiti,
Angola, Rwanda and Sudan.
However, South Africa, Haiti
and the Southern area of
Rhodesia have been exempted
from such besiegement; in Au-
gust, 1995, the Security Council
exempted the Rwandan Gov-
ernment from the arms em-
bargo imposed in 1994 but
maintained the prohibition of
arms sales to non-governmen-
tal forces for use in nda.

A brief look at the belea-

1. Iraq : On 6th August in
1990, the Security Cﬂuﬁ%lll has
laid siege to the economy of and
imposed prohibition over free-
trade of Iraq according to pro-
Fosal no 661. In this proposal
ood, medicine and other arti-
cles for human needs were ex-
empted from the purview of the
prohibition. According to pro-
posal no 687 for armistice,
which was taken on 3rd April
in 1991, the decision of contin-
uance of prohibition was taken.
The 1_;:u'url':ﬂ:\dti:m was retracted
partially in accordance with

proposal no 712 taken on 19th
September in 1991 and Subse-
quently in pursuance of pro-
posal no 986 taken on 14th
April in 1995, Iraq was permit-
ted to sell oil, in every ninety
days. in a quantity havin
value equal to one billion dol-
lar. According to proposal no
1051 taken on 27th March in
1996, import-export observa-
tion system was introduced. In
this proposal it was said that
Iraq and the countries export-
ing their commeodities to Ira
will inform UNSCOM (Unite
Nationals Special Committee)
and IAEA (Int'l Atomic Energy
Agency) about their articles.

2. Former Yugoslavia:

a. In accordance with pro-

sal no 713 taken on 25th

eptember in 1991, an arms
embargo was imposed against
former Yugoslavia. Accordin
to section 33 of pro no 72
which was taken on 8th Jan-
uary in 1992, the aforesaid de-
cision was taken again and it
was further decided that such
decision would be in force ac-
cording to the report s/23363 of
the Secretary General of UNO.

The Security Council Sanc-
tion Committee is constituted
according to proposal no 724
taken on 15th December in
1991. Mr Zuan Somavia, the
Ambassador of Chilly, is the
President of this committee, the
Vice-President and the other
members of this committee are
elected from Korea and Gini-
Bisow, respectively.

b) According to proposal no
757 taken on h May in 1992,
prohibition was imposed over
the economy, trade and com-
merce, air-transport, games
and sports and the cultural pro-
grammes of Yugoslavia (Serbia
and Mnnttnﬂgro%.

In proposal no 787 taken on
16th November in 1992, it was
said that without any al-
lowance of the Sanction Com-
mittee transmission of petrol,
coal, steel and any other thing,
through Yugoslavia, will be
proscribed. According to pro-
posal no 820 taken on 17th
April in 1993, more austere be-
siegement was imposed against
Yugoslavia.

c)] Prohibition against
Bosnian Serbs, was attributed
according to proposal no 942
taken on 23rd September in
1994. In pursuance of this pro-
posal prohibition was further
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imposed over Bosnian Serb per-
sonnel and Serb soldiers on
their entree in other territories
and over the business regulated
by any Bosnian Serb solider.

e subject of the proposal was
to freeze pelf of all Bosnian
Serbs, preserved in the foreign
countries.

d) In proposal no 943 taken
on 23rd September in 1994, ac-
cording to the report of the vice-
Chairman of the International
Conference on the former Yu-
goslavia, some prohibitions
were retracted primarily for
100 days and it was given to the
security council by the Secre-
tary General of UNO. In that re-
port it was said that former Yu-

oslavia would close down the
order-line with the Bosnian
Serbs but medicine, vestures
and other kind of articles of
human needs will not be in this
extent. Specially, in this pro-
posal. inhibition against lgav-
ing from and landing in Bel-
grade air-port, of passenger air-
crafts, is withdrawn; ferry-
communication with [taly is
declared valid and Yugoslavia
is allowed to participate in
games and sports and in cul-

tural programmes.

e) In proposal no 1021 taken

on 22nd November in 1995,
conditions for withdrawing the
arms embargo, were deter-
mined. Accordingly, on 13th
March, 1996, embargo was
withdrawn from all kinds of
arms except heavy weapon,
mine, fighter and helicopter.
The Security Council has with-
drawn, on 18th June, 1996, in
respect of arms embargo, the
rest conditions of proposal
1021.
f) In conformity with the
grnpuﬁal 1022 taken on 22nd
ovember in 1995, prohibition
was retracted indefinitely from
former Yugoslavia. The
Bosnian Serbs are exempted
from prohibition on 27th
February, 1996. The with-
drawal was subject to the con-
dition that if the superior vicar
of IFOR or commander reports
the security council that Yu-
goslavia or Bosnian Serbs has
or have been failed to obey the
eace-concordat of Bosnia-
erzeggvina. prohibition will
again be imposed upon them.
3. Somalia : According to
proposal 748 taken on 23rd

(Continued from the last
weelk)

HERE is a misgiving in
| the miveds df>mdioy rtdrat
7 the ‘judiclabgrgan 2ofisthe

means the Sufireite
‘alone  and Dthe subbsrdinate
‘eourts do nist forf paitiof the
judicial organ of the State
:xcrctuin% sovereign judicial
power. This idea had its birth at
the ve inception of the
esent judicial system in the
ndian Sub-continent when
more than two hundred years
ago the British were establish-
ing their colonies in India and
along with the colonies were
m:ttin%up the courts. From the
very beginning the British
treated the Judges of the subor-
dinate courts as civil servants
like all other civil servants and
they were always equated with
the administrative executives.
The same idea and the same
system Fcraiatcd long after the
British left and still persist, at
least in B esh. This is ab-
solutely wrong and when reit-
erated in the Constitution, an
abuse of the concept of judicial
independence. It must un-
derstood that the independence
of the judiciary means inde-
pendence of the judiciary as a
whole and the judiciary indis-
putably consists of the superior
court and the subordinate
courts.

The State has been enjoined
to "ensure the separation of the
judiciary from the executive or-
ans of the State.” (Article 22).
ut this wholesome provision

has been hﬂ:lgﬁd in by incl
it as one of the "Fundamen

Principles of State Policies",
thereby making it unenforce-
able thro the Courts (Clause
2 of Article 8). The Supreme
Court is, however, unaffected by
this hurdle against the concept
of the separation of powers and
has all along been enforcing it
in practice t during extra-
constitutional regimes. pic-
ture is just the reverse so far as
the subordinate courts are con-
cerned.

Like Clause (4) of Article 94,
Article 116A guarantees that all
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rsons employed in the judi-
Ei:al service, ?c. the Judges from
the rank of District Jud'fe to the
rank of Assistant Judge and
Magistrates exercising judicial
functions shall be in ent.
That is all. It will be readily ap-
parent that in the very constitu-
tional set-up it self the pious
wish expressed by the constitu-
tion-makers in Article 116A
had been rendered nugatory.
Article 115 empowers tLhe
President to appoint persons to
offices in the judicial service
and as Magistrates. This is at
present done on the basis of
competitive examination con-
ducted by the Public Service
Commission. There is no sepa-
rate Judicial Service Commis-
sion for recruitment of Judges
and Magistrates in the subordi-
nate judiciary and the Supreme
Court or the Chief Justice is in
no way associated with their re-
cruitment and appointment.
The part played by political
clout in appointment of judges
and magistrates in the subordi-
nate judiciary now-a-days is of-
ten talked aboui — and often not
without reasonable basis. The
present method of recruitment
and appointment is at least the
-sworn enemy of the noble prin-
ciple, "Justice should not only
be done, but must also appear to
have been done.” The lamenta-
tion of a US President that after
appointing an intimate friend
as a Judge of the US Supreme
Court he lost his friend for all
time to come may be often in-
applicable here. As such, the
method of recruitment and ap-
pointment in the subordinate
udiciary has to be placed in the
ands of a body of persons who
are not amenable to any con-
sideration other than merit and
suitability of the candidates.
Article 116 (which ironi-
cally proceeds Article 116A
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guaranteeing independence of
the Judges and Magistrates)
vests the control (which in-
cludes the power of posting,
promotion, and grant of leave)
and discipline o sons em-
ployed in the judicial service
and Magistrates exercising ju-
dicial functions in the Presi-
dent and requires the President

to exercise it in consultation
with the Supreme Court. Origi-
nally, Article 116 provided that
the power would vest com-

letely in the Supreme Court

ut instead of implementing it
this power was transferred to
the executive organ of the Gov-
ernment by a subsequent con-
stitutional amendment secured
not through martial law dis-

nsation but through a popu-
arly elected Westminster type
of Parliament. The require-
ment of "consultation” with the
Supreme Court by the President
was, however, a subsequent in-
novation under martial law
dispensation — an obvious at-
tempt to exhibit respectfulness
of the military to the concept of
independence of the judiciary.
The impact of Article 116. as it
stands today, on the indepen-
dence of the subordinate courts
will be illustrated by a single
concrete instance. During the
latest military regime, a district
judge was transferred from the
capital within twenty-four
hours after he had passed an
order which was not liked by
the Government. Cases of seri-
ous misdemeanour by Judges
and the supporting staff of the
subordinate courts detected by
the Judges of the Su Court
while inspecting their courts
and reported to the Government
with recommendations for tak-
ing drastic action were some-
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January 1992, an arms embargo
is imposed against Somalia. In
conformity with proposal 751
taken on 24th April in 1992 the
Security Council Sanction
Committee is constituted of
which Mr Park Sugil,
ambassador of Korean Repub-
lic, is €he President, Vicar and
vice-President are from Egypt
and Honduras respectively.

4. Libya : According to pro-
osal no 748 taken on 3lst
arch in 1992, an arms em-

bargo and prohibition on air-
way are imposed against Lib
and the number of diplomats of
Libya, active in foreign coun-
tries is decreased. According to
this proposal a Security Council
Sanction Committee is con-
stituted of which Mr Wlosowicz,
Ambassador of Poland, is the
President. Vice-President and
deputy are from Egypt and Ger-
man, respectively.

In conformity with the pro-
osal 883 taken on 11th
ovember, 1993, prohibition

becomes more severe. In this
proposal, the fund and pelf of
Libya. in foreign countries, be-
come unrealizable and prohibi-
tion is imposed over the in-
struments for oil elevation and

ovVer con ce as well. )
Next review : 15th Novem-
ber, 1996.

5. Liberia : According to pro-
posal no 788 taken on 19th
November, 1992, an arms em-
bargo is attributed. In accor-
dance with proposal 985 taken
on 11th April in 1995, the Secu-

rity Council sanction commit-
tee is constituted. Mr Martinez
Blanko, Ambassador of Hon-
duras, is the president of this
committee. Vice-President and
Vicar are from Italy and In-
donesia, respectively.

6. Angola : According to
ggsa] no 864 taken En lpﬁrti

ptember in 1993, oil and
arms embargoes are imposed
over UNITA and Security Coun-
cil Sanction Committee is con-
stituted of which Mr Alarabi,
Ambassador of Egypt, is the
President. Vice-President and
deputy are from Indonesia and
Honduras respectively. Accord-
Ir{ﬁ to proposal 1055 taken on
8th May in 1996, the Secretary
General is requested to report
within 1st of July, about
progress of goal and assent etc

between the two !

7. Rwanda : In accordance
with proposal no 918 taken on
17th May in 1994, the Security
Council imposed arms embargo
against Rwanda. For this pur-
pose a Security Council Sanc-
tion Committee is constituted
of which Mr Wisnumurti, Am-
bassador of Indonesia, is the
President. Vicar and Vice-Pres-
ident are from Italy and
Botswana.

In proposal 997 taken on 9th
June in 1995, it was decided
again that according to pro-
posal no 918, to the citizens of
the neighbouring countries of
Rwanda, arms and any item
will not be sold and provided, if
the object of buying such arms
is to supply in Rwanda.

According to proposal no
1011 taken on 16th August in
1995, the Rwandan Government
is exempted from arms em-
bargo, provided that Rwandan
Government and the countries
exporting their items to
Rwanda will inform the Secu-
rity Council about their items.

8. Sudan : According to pro-

posal no 1054 taken on 26th
April in 1996, the Security
Council decided that if Sudan
does not present those three
Fer&uns suspicious of being re-
ated with trying to kill Presi-
dent Hosnee Mubarak on 26th
June in 1995 and if Sudan does
not take s to stop violations,
limited diplomatic inhibition
would be imposed over it.

According to proposal 1054
taken on 1 May in 1996, the
member states were said for de-
creasing diplomats of Sudan in
their country and further it was
said to them to make s ent
provisions on entry of public
officers of Sudan.

9, Haiti :

a) According to proposal 841
taken on 16th June in 1993 an
embargo is attributed over arms
and oil. Also to freeze foreign
pelf this proposal was taken
and accungmély Security Coun-
cil Sanction Committee is con-
stituted.

b) Am:urdln% to proposal no
861 taken on 27th August the
prohibition was postponed and
subsequently according to pro-

osal 873 taken on 18th Octo-
er, prohibition is imposed
again,

c) According to proposal no
917 taken on 6th May in 1994
prohibition was increased over
all kind of commodities and

production except medicine and
victuals. This prohibition
comes into being on 21st May
in 1994,

d) According to proposal 944
taken on 29th September in
1994, all provisions relating to
besiegement of proposal no 841,
873 and 917 become null and
void, on 16th October, 1994.
This was done because of return
of Mr Zin Bartrand Aristide,
President of Haiti. Over and
above the sanction committee
becomes void, as well,

10. Southern Rhodesia : Ac-
cording to proposal no 232
taken on 16th December in
1969, prohibition was imposed
over oil and commodities. Ac-
cording to proposal 253 taken
on 29th May in 1968, a Security
Council Sanction Committee
was constituted. The prohibi-
tion was retracted in accor-
dance with proposal no B60
taken on 21st December in
1979.

11. South Africa : According
to proposal no 418 taken on 4th
November in 1977 an arms em-
bargo was imposed over South
Africa. According to proposal
421 taken on 9th December in
1977 a Security Council Sanc-
tion Committee was consti-
tuted. In conformity with the
proposal no 919 taken on 25th
May in 1994, all the embargoes
including embargo on arms
which were in force for proposal
418 are retracted by the security
council.

We have seen that UNO, tak-
ing appropriate steps to face the
situation, has increased its ex-
cellence and dignity. But how
far is it successful? In Bosnia,
in Iraq it could not prevent be-

of people. The children,
the old and the innoxious peo-
ple are the victims of excruciat-
ing situation for both of war
and beleaguerment. It besieged
but could not save a woman
from defloration in Bosnia.

Millions and millions of
people pay the debt of nature for
atrocity of blood-thirsty
demons who are deadly foe of
humanity. We hope of a world,
where there will be no racial
segregation, where there will be
no J:ampitiatiun of humanity —
and the first step. for realizing
this aspiration. can be taken
only by the United Nations Or-
ganization.

The writer is a student of
Law University of Dhaka.
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by Justice Naimuddin Ahmed

times overlooked and “some-
times treated with paternal in-
dulgence.

In some cases even the "for-
mality" of consultation with
the Supreme Court before pro-
moting some judges of the sub-
ordinate judiciary was avoided
by the Government. And, in this
context, the Supreme Court ob-
served in a case, "There is no
dispute that the original Article
116 enacted in the Constitution
of 1972 was perfectly in con-
formity with the independence
of the judiciary and the concept
of the separation of the judi-
ciary from the executive as en-
shrined in Article 22 of the
Constitution and also the
pledge of the people of
Bangladesh embodied in the
third Paragraph of the pream-
ble to the Constitution. It is
clear that all these concepts in-
cluding the concept of indepen-
dence of the judiciary and the
separation of the judiciary
from the executive organ of the
State were done away with by
enacting Section 20 of Act II of
1975. It also appears that by a
further amendment of Article
116 of the Constitution, al-
though by a Martial Law dis-
pensation, the concept of inde-
pendence of the judiciary and
the concept of the separation of
powers as enshrined in Article
22 of the Constitution as well as
the pledge embodied in the third
Paragraph of the Preamble
thereof were partially restored.”

Yes, the restoration was only
partial, and, as we have already
seen, has been largely ineffec-
tive in sec independence of
the subordinate judiciary in

desh. because, the reten-
tion by the executive organ of
the State of the power of promo-
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tion. transfer and discipline ot
Judges of the subordinate judi-
‘ciary and Magistrates exercis-
ing judicial functions has ex-

posed them to an expectation of
favour, or, a gnawing fear of
victimisation and in such situ-
ation, they can not be ted
to discharge their judicial func-
tions without fear or favour.
Moreover, without commenting
on the genuineness of the alle-
gations of interference, at least,
it must be said that the consti-
tutional provision empowerin
the executive organ to contro
the judges of the subordinate
courts has lowered the image of
the subordinate judiciary and
loss of image of the judges can
never be conducive to the basic
principle of administration of
{':l;,:(.stice. "Justice should not only
 done but people must also
fell that justice is being done".
“To achieve public acceptance of
judicial decisions. the judges’
functions must both be and be
perceived to be carried out im-
partially vis-a-vis the parties
and the executive and legisla-
tives branches of the state.”
(Emphasis added) So far as the
constitutional requirement of
“consultation” is concerned,
apart from the omission to con-
sult the Supreme Court, the
Government often feels that the
constitutional requirement of
"consultation” is Il?' met as
soon as "consultation’ is made
and no further. In many cases
in the past "consultation” had
been in the literal sense of the
term. As such. promotions and
postings are resorted to by the
Government, not infrequently,
bestowing undue favour and
withholding legitimate due,
against the opinion of the
Supreme Court. net result is
strangulation of the judicial
independence of the subordi-
nate courts followed by erosion
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rions-minded’ people 'fo ¢on-
sider wh;'ﬁﬁ thp:.irﬂplicatinn of
"consultation” with the
Supreme Court under Article
116 of the Constitution. Does it
merely mean "consultation” in
the literal sense of the term?
Does the word carry merely
lexicographic and pedantic
meaning? In order to find an
answer to these guestions it is
NEecess to refer to one or two
other Articles of the Constitu-
tion.

Article 109 provides that the
Supreme Court shall have su-
perintendence and control over
all courts subordinate to it.

Article 94 (4) and article
116A guaranteeing indepen-
dence of the Judge of the
Supreme Court and the subor-
dinate courts respectively have
already been referred to.

The literal. lexicographic
and pedantic interpretation of
the word, "consultation” ac-
cording in Article 116 renders
the eftect of Articles 109 and
116A absolutely nugatory, be-
cause, without control over the
presiding judges there cannot be
any effective superintendence
and control by the Supreme
Court over the courts subordi-
nate to it and executive control
of the Judges of the subordinate
courts by the Government can-
not, we have already said, en-
sure their independence. Article
116 must, therefore, be read
alongwith the other provisions
of the Constitution, particu-
larly. Articles 109 and 116A.
So, the world, "consultation”
occurring in Article 116 means
"fruitful and effective consulta-
tion" and does not mean merely
"formal, empty or unproductive
consultation.’ as literally un-
derstood. The lexicographic and
pedantic interpretation of the
word, “consultation” occurring
in Article 116 is, therefore, an
interpretative error and virtu-
ally means that the opinion of
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Time for a Changed
Life Style

AMADAN is a sacred

month for the Muslims.

Muslims all over the
rl

wait for this month
eagerly. It is the month of
sanctity and all try to display
their best in everything they do
— from their social exchanges
with others to their devotion to
God. It is nice to see that, at
least for once every year. people
make an effort to be their best.
This feeling of goodwill
brings about many changes in
the general life of the citizens.
People don't eat in public out of
respect for the month, most re-
member their duty to control
their tongues as they are fast-
ing. People who don't have a
habit of carrying out their reli-
gious duties [such as olfering
prayers] are lound to pray duti-
fully. Some people give more
alms than usual etc. It is good to
note that most changes are pos-
itive in nature.
One significant complaint in

the life, of most citizens in this . : , _
‘Tiess bt it would be mac
Aand. more’ réwarding [to-. dis-

metropolis: ‘*however, is the
rising; pripe ofl essential com-

meditigs. In. najy Arab coun-

tries Ramaji!ratf marks g season
ol special offers in food. clothés
and most other commodities.
As a result demand soars up
sharply leading to an overall
good prolit for all en-
trepreneurs. In a city like ours
however Ramadan is seen in a
different light. It is the time
when traders decide to hike up
the prices ol almost everything
— from fish to vegetables to

Supreme Court obtained by the
Government under the said Ar-
ticle cannot be arbitrarily and
readily disregarded an in case
of disagreement the matter
must be referred back to the
Supreme Court with reasons for
disagreement for further con-
sideration. In that case also the
question as to whose opinion
shall ultimately prevail in case
disagreement persists shall re-
main an open guestion for a
long time in Bangladesh, if the
original Article 116 is not re-
stored.

[ shall now refer to two of the
numerous cases in which the
Supreme Court ot India author-
itauvelr interpreted the word,
"consultation”, in similar con-
text. Article 233 of the Indian
Constitution provides that ap-
pointment of persons to be, and
posting and promotion of Dis-
trict Judges (which is, as in
Bangladesh, the highest tier in
the subordinate judiciary in In-
dia) shall be made by the Gov-
ernor of the state (who is the
Chief Executive of the state} in
consultation with the High
Court of the state concerned. In
state of Kerala Vs Laksh-
mikutty, the Supreme Court of
India having been called upon
to interpret the word, "consulta-
tion”, occurring in the above
Article said, "As well settled.
the duty of the Governor to con-
sult the High Court in the mat-
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e

clothes to nnitation jewellery.
People are forced to continue
buying most eatables at the in-
flated prices. And with Ed-ul-
Fitr, one of the greatest festi-

vals of Muslims. in horizon.
prices of other items must also
go up. So profits here are defi-
nitely one sided, and we all
know which side that is.

Even from the general point
of view, Ramadan is a period
when another side of people
come to view. The more affluent
run into a competition to outdo
each other in their display of
generosity. Stories ol how
many sets of clothes each one
has been able to give away dom-
inate table talks. The gesture is
definitely beneficial and in line
with religion. However. the in-
tentions may be questionable.

Another thing that we wit-
ness very often in this month is
the distribution of food to
friends. neighbours and rela-
tives. Exchanges of Iftar may be
a gesture of goad neighbourli-
bBetter

tribute such food more;often
among the poor. who mostly go
without food. And most o Eﬁ it
is lor this very reason, Ra-
madan and fasting had to be
there: to remind us of the
oor's plight. Can there be a
etter time than this to share
with the less affluent! Consi-
dering all, one must definitely
agree that. Rammadan is certain-
ly a month ot very different
litestyle in this city.

ali Serial 8:00 Ab-
hinetri 8:30 The Music Show
9:00 V3+ 9:30 Shatranj 10:00

:30 Khabrain 8:45 Fun Time
9:05 TV Encyclopedia 9:25

ter of appointment of district
judges is so integrated with the
exercise of his power that the
power can only be exercised in
the manner provided in Article
233 (1). Normally, as a matter of
rule. the recommendations of
the High Court for appointment
of a district judge should be ac-
cepted by the State Government
and the Governor should act on
the same. If. in any particular
case, the State Government for
"good and weighty reasons’
finds it difficult to accept the
recommendations of the High
Court, the State Government
should communicate its views
to the High Court and must have
complete and effective consul-
tation with the High Court in
the matter." (Emphasis added).

Yet. in a later case. the
Supreme Court of India went
further and said that in case of
appointment of Judges of the
Supreme Court the provision
for mandatory “consultation”
with the Chiet Justice of India
by the President of India as re-
lc_r.Jlirtt:I by Article 124 of the In-

ian Constitution. means that
the opinion of the Chief Justice
must have primacy and in case
of unresolved disagreement the
views of the Chiel Justice must
prevail.

The writer. a retired judge of
the Supreme Court, is a member
of the Law Reform Commission.
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