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Is Law An Assl

o il el

el law is not an

ass: In some countries it
may be an ass and can be

whipped by the Mafia Kings . in
soune countries it moves with

the footsteps of the ment
and again in some the govern-
ment even uses the

law /judiciary to justify its un-
caring. inhuman and anti-peo-
ple governance and rules While
in a true democratic society
(rule by secial contract, it is
caring and meant for the max-

imum good to its people) law
works as the conscience bearer

of the society and establish jus-
tice by enforcing the beneficial
& humane rules with reference
to its social values, fundamen-
tal rights, Natural justice and
the Rule of law based on the
Immutable State Policies and
strict enforcement of the body
of laws without any fear or
favour.

Administration of Justice

vis-a-vis Ministerial
Duty

In the latter cat law is
separated from the ministerial
conscience of the state. Law is
concerned with only the Ad-
ministration of Justice.

Where law is used to justify
the unjust of the
Clique there, the administra-
tion of justice is the edge
or allowed to the min-
isterial functions so that the
ruhgf cliquefgmr:imcnm t of
the day can get awa pass-
ing the buck on to t.l'yte judiciary.
Then judiciary becomes oppres-
sive and perverse.

Bangladesh and some coun-
tries of its like is one where law
is in a flux. Historically it has
moved with the fascist i
acted some times as the of
the administrative and it
also moved with the peoples
movements. Therefore temper-
amentally the institution of
judiciary is inherently weak,
unstable and suffers from iden-
:ﬁ crisis and lack of self-con-

in as much as its people
and the society at large in spite
of its tacular achievements
in the War of Liberation of its
pro-people objectives, im-

mutable state policies and a
democratic Constitution.

Golam Azam,
a Bangladeshi?

This case ts such a
trend of instability and insen-
sitivity both our society and the
judiciary. Golam Azam was
without shadow of doubt a
Pakistani National and as far
as one finds it from the press
reporting he never opted for

to come under the
automatic Naturalisation -

cess of the Bn:#:h.h N -
ality Law, nor he apply for
Bangladesh Citizenship after

his disqualification on 18 4 73
by an Act of State of

Eut after long 25 year of

‘latches’’ his present manoeuvre
seems now to be knocking
through the back door of law to
achieve what he could not do by
a straight forward formal ap-
lication for citizenship or a
laration as such
If what his Counsel has
stated to be true that after his
return in 1978 the submitted an
application for the restoration
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of his citizsen ship.. and suwren-
dered his Pakistani passport
then this decision of the
supreme Court of Bangladesh

tantamount to grant'mﬁ
him restoration of Banglades
Citizenship which is a pure and
simple ministerial function
and far beyond the authority
and jurisdiction of the Courts ol
law. And it is ultra-vires the Act
of the sovereign authority.

The Single Bench's find-
ings on Mr Azam
is a Misdirection

It constitutes a misdirection
on both of facts and law that he
fulfills all three conditions re-

uired to become a citizen laid
wn under Article 2 of the
14.4. 73 Order (a). He was born
in Bangladesh (b) . he was a
ermanent citizen of
desh on March 26. 1971
& [c) on March 26, 1971 he con-
tinued to be a permanent resi-
dent of the country”. Factually
it is gralphically WTOnNg.

The fact of the matter as one
knows it is as follows: (A). He
was a British Indian by birth(?)
and then by the process of au-

tomatic Naturalisation became
a Pakistani when Pakistan
emuerged as a State or by an act
of option. For Pakistani Na-
tionality as he could still be an
Indian National, or British if
he wished; (B). He was a perma-
nent citizen of Pakistan on 26
March 1971 and chose to re-
main as such thereafter about
which the Courts should have
taken judicial Notice from its
notoriety, & 9C]. He was resi-
dent outside Bangladesh after
Bangladesh won the war.

However if he resided in
Bangladesh territory after 26th
March, 71 then he lived there as
a Pakistani agent working in
Bangladesh including the Pris-
oners of War. This cannot make
him a Bangladeshi when his
actions of the time speak far
louder for itself.

Therefore from si'ch misdi-
rection and wrong assumptions
it is submitted that only a
wrong conclusion was arrived
at by their Lordships in
B ]

Not only the Order dated
18.4. 1973 issued under the
Bangladesh Citizenship
(Temporary Provisions) Order
1973 of the government dis-
barred him from applving for
the said automatic naturalisa-
tion. the fact that the ap-

lied in 1978 for restoration of

angladesh Citizenship Falsi-
fies all these three aforesaid as-
sumptions:

And verily it is obtuse to in-
voke the principles of natural
_Iu!»tirc after about 20 years of
atches to challenge an Act of
State which is again beyond the
purview of the Judiciary.

Prin€iples of Estoppel

Even if Mr Azam's partici-
pation with the Pakistani occu-
ational forces is discounted
or the purpose of ascertaining
his national status. he was de
facto and de-jure a Pakistani
even on the day of the judgment
by the Supreme Courts of Juxl
cature in Hanﬁdtuh and he
should have en estopped
from denying that declared
status of his

Aflter the declaration of in
dependence of Bangladesh on
26th March 1971 his anti
Bangladeshi activities which
can taken judicial Notice ol

holding himsell out as a true

Golam Azam's Nationality Case

By Barrister Omar Faruque
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However 1 if he resided i

n Bangla:

desh territory after 26th

March, 71 then he lived there as a Pakistani agent working in
Bangladesh including the Prisoners of War. This cannot make
him a Bangladeshi when his actions of the time speak far
louder for itself.

and patriotic Pakistani tran-
scends the definition of a col-
laborator’ and makes him a
foreigner; as well as his acts of
iravelling in so many countries
of the world after liberation
holding himself out as a Pak-
istani national and using his
Pakistani Passport (For that
maltter the even entered into
Bangladesh with a Pakistani
passport). Yet the highest Ijudi—
ciary of Bangladesh declared
him to be a Bangladeshi by
birth when he did not even ap-
ply for one, usu the minis-
terial responsibility nullifying
the exis act of state, albeit
following the wishes of the rul-
ing cliques of Bangladesh who
let Mr Azam into B adesh in
the [irst place and allowed him
to stay there without any let or

hindrance.

It is submitted that the Rule
of Law is fundamentally flawed
here in that : (I) the Courts ap-
plied the 'Deeming provisions
of law’ which did not exist al all
here and which can be applied
only when it is specifically pro-
vided in law, and never against
the Act of state:

(1) . The honourable and
Learned lord Justices failed to
consider the actual and foresee-
able tancy of Golam Azam
in 1971 and onward which is
the most crucial test in such
cases when a new nation
emerges. See many British Citi-
zens Cases from the colonies.

(iti). In this context his hold-
ing himself out as a Pakistani
in different countries makes
his Credibility a major issue

his Credibility a major issue to
decide his case which is appar-
ently totally missing from the
{ud ent making the decisions
ook like Pedestrian jargons
without any judicial probing.

If he was a Bangladeshi with

fear of persecution in
Bangladesh he could have ap-
plied for Political Asylum

while abroad and had many
other options open to him to
demonstrate his political status
and he did none for the simple
reason that he was a Pakistani
and was happy to be so.

(v). It is also ironical to read
judgments of the highest courts
of Bangladesh which appar-
ently have no reference to the
legaf burden of proof the most
basic question but very impor-
tant which rested on Mr Azam

all through without shifting on
to the state; and has he proved
his case?

As o to these one finds
the application of the High
Sounding principles of Natural
Justice which in this case, it is
submitted is utter non-sense
and totally inapplicable. The

rinciples of Natural Justice

as been rendered hollow and
amazing here when Mr Azam
never applied and denied citi-
zenship of Bangladesh:; also it is
a mockery when his non-exis-
tent Bangladeshi citizenship is
being enforced and claimed
through the backdoor after such
a long lapse of time.

It is submitted that the
Courts in Bangladesh acted in
aid of Golam Azam rather thap
enforcing the laws of the land

Where feeding the homeless is a crime

Feeding the homeless can get you a jail sentence in California reports Haider Rizvi

ORE than 700 social ac
tivists have been arres-
ted in the west coast
city of San Francisco in the
past two years for the ‘crime’ of
distributing free food to
homeless people. according to
the UUS-based Institute for Food
and Devel t Policy.
Robert Khan of the social ac-
tion group 'Food Not Bombs
was sent to jail for two
months. beginning 17 June. fol-
lowing a two-year trial He was
sentenced despite an appeal by
the district atiorney to set him
free. He had been charged with
handing out free fo to the
homeless in public
Activists say San Francisco
Police continue to arrest and
harass homeless people as well
as food rights groups under a
California state law that for-
bids distribution of free food
tot he homeless without per-
mission from authorities.
Officials conlend the law is
to ensure that the foods is safe
for human consumption . but
civil rights and human rights
advocates allege it is a device
that the police are using to -
secute activities and to drive
the homeless out of the city
The repressive measures of
the authorities. are disguised
attempts to push the hungry
and the homeless out of public
places to promote the tourist
industry. says Alice Koloer of
the Food Frist Information and
Action Network (FIAN) a Ger
imany based group that tracks
FCONoOmic rights wviolations
worldwide i
FIAN claims there

live

million children in the United
States. who pgo 1o sleep hungry
each night and that there are
23.000 children who die of
poverty -related causes each
ear . It says people in the
Inited States lack adequate
food mainly because they have
insufficient income.’; and that
California has experienced a
deep and prolonged recession in
which jobs have been lost and

eroded .

EE'{"T the past four years . Aid
to Families With Dependent
Children grants have en cut
by 14™% The maximum
monthly grant for a family of
three fell from S 694 in 1990 to
S 594 in 1995, which represents
an almost 30%: loss in real dol-
lars

In addition. budget cuts have
deprived 26 million children of
school lunch programme. flive
million children of school
break fast programmes. and
deprived 5.9 million pregnant
women of food stamps. accord-
ing to the Institute for Food and
Development Policy (IFDP)

The child poverty rate in the
Iinited States has risen from
18%, in the 1980s tn 22% in the
19908 which. according to
IFDF. is the highest among the
industrialised countries
The State's responsibility

Rejecting the official argu
ment of a lack of resources
food activists insist that the
wiate must take the responsibil
iy to ensure the nght (o food by
providing jobs and adequate
soxcial security for those unable
Liy wirh

H.IT!“I]‘",H]L!‘T a lawyer spe

cializing in international hu-
man rights law. notes that The
I'nited States i1s the largest ex-
porter of agricultural products .
vet the agricultural surplus in
the United States by no means
indicates the evervone is well
fed in the country

Both the London-based
Amnesty International and the
United Nations Human Rights
Commission are investigating
charges of police brutalities
against the Food Not Bombs
activists

Amnesty Iintermational sent
several letters last year to US
authorities. including the US
Department of Justice, seeking
explanation for the arrests and
police harassment of Food Not
Bombs activists in San Fran-
cisco. In a letter to Calilornia
governor Pete Wilson dated 14
June. amnnesty said it was dis-
turbed at ewvidence suggestin
the law may have been usex
against the activisis because
their beliefs and activities were
unpoptilar with the city admin-
istration

Amnesty and others have
been dissatisfied with the re-
sponse to their appeals

There s a complete silence
froam the US side on this issue,
says Parker. who is closely as-
sisting the [IN Human Rights
( omimission in investigations
mto police harassment of food
wtivists [t s really shameful

he arkoexd
Foexl Not Bombs activisis
way they are harassed not be

cause of their charity work. but
T 'F'H'II”H .-IT rN“Aasimns
We dom ! merely distribute

free food. We make political
and social statement at public
places. says Hugh Mejia. a
spokesman for the group

We try to make
aware of their basic
rights.

Food Not Bombs says it has
applied for the official permit
for free distribution of food 130
times = but that authorities
have never responded to their
requests

Human rights advocates say
police harassment of those in-
creasing public awareness
about the right to food is a

eople
uman

gross violation of the Interna-
tional Convenant on Eco-
nomic. Social . and Cultural

Rights. which recognises the
right to be free from hunger. the
right to adeguate living, and the
right to work.

The United States has yet to
join over 130 nations that have
already ratified this Covenant.

"It questionable how the
United States can fustify its
role as a world leader in inter-
national affairs when it does
not promote the universal
standards of well-being on its
own soil.’ said the Sanfrancisco
Bay Guardian in a recent edi-
torial on Kahn's arrest

Imagine what the United
States would say if this occurred

in another countrvy added
Parker “If the military dicta
torship in Burma arrested peo-

{ﬂr or leeding the poor. the
nited States would condemn
them Here in San Francisco.
there is silence IPs

Courtesy — Centre For Legal
Studies
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and behaved and sounded pa-
ternalistic which made the de-
cision unreasonable in a

Wednesbury sense (Associated
Provincial Picture house Ltd. v
Wednesbury Co ation, 1948,

I KB. 223. Justifiability of all
English Judicial Review i.e,
Writ cases are decided with ref-
erence to the ratio decidendi of
this case)

Lex Domicili and Na-

tionality Law

One also finds the confusing
and misleading arguments in
favour of Golam Azam in that
the Nationality law and the law
of Domicile have been wro
proffered as is apparent on the
press reporting.

In respect of the law of
Domicile it is quite clear that a
person must have a Domicile
which governs his personal
matters of say marriage, di-
vorce, inheritance & etc. i.e. his
Civil Status as opposed to his
political status.

Domicile is of two types (a).
Domicile of Origin and (b)

Domicile of Choice. Domicile of

Origin is derived from ones
place of Birth and Domicile of
Choice is an act of acquiring a
new Domicile by abandoning
his Domicile of Origin and it is
proved by showing : 9i) his
animus i. intention of acquir-
ing a new domicile of choice
and (ii). the factum of residence
with the new territorial juris-
diction. It is determined by the
person's own acts and inten-
tions and declarations and as to
how, when and to whom made.

As opposed to that National-
ity is quite different and it de-
termines’ the Political Status of
a person on the basis of legisla-
tive enactment of the state. And
it is quite wrong to state that
citizenship by birth cannot be
cancelled and nobody can be
declared Stateless which is on
partly right in respect of the law
of Domicile.

Statelessness

With the emergence of all the
new states ple as a whole be-
come stateless notionally until
they actually acquire the new
status of citizens of the new
state by exercising their options
or under the automatic Natural-
isation process of the Act of the
State.

In this context be it noted
that with the emergence of the
new independent states from
the British colonial rules dur-
ing the 60s, hundreds of thou-
sands of UK Citizens became
stateless due to the Acts of
states of the United Kingdom
and the newly emerged states in
Africa and Latin America/West
Indies. Even today there would
be about 22000 East African

British who haye been residing

in India as Stateless persons
Alse under the Brifish new
Nationality law of 1981 which

amended the ‘jus sahgunis’

principles of British National-
ity has rendered many children
born in the United Kingdom of
foreign parents as Stateless.
They are British Overseas Citi-
zen without any right of settle-
ment and of politics in the
United Kingdom and European
Community .,

It is also not unknown that
convicted spy's naturalisation
can be .. _him see Klaus Fuchs
case & Dr Goodwin-Gill's Inter-
nation Law and ... at p203.

However as to Domicile of
(Golam Azam it is proven be-
yond doubt that he never lost

dencé! d 1
: BapEladc.qJ'A,a,n Lheir ia
weaknesses and instability

of his residence outside

esh. (An Englishman
died in France after living most

of his life in France and yet En-
ish Courts found him died
omiciled Englishman because
some letters only showed that

he wished he died in England
but could not live in England

due to health reasons: also see

Bell v . 1868, H L; Win-
nas v AG. 1 - Ross v Ross;
1930 ).

The nature of the national-
ity law is thus clear that these
are legislative enactments and
the question of nationality of
an Individual is govern by
Nationality law combined with

the Administrative Discretion
and acts of State.

This Administrative Discre-
tion is never delegated to any
court of law in any country
where there is Rule of Law sim-
ply because it operates under
the sovereign authority of the
stale as a ministerial duty out-
side the purview of judicial
function. (see Sobhuza II V
Miller, 1926 Ac p 518: held such
an act cannot be questioned or
made the subject of legal pro-
ceeding in any court of law).

There may be hundreds of
cases where British Citizens
were refused permission to en-
ter or stay permanently in the
United Kingdom. So it would be
incorrect to say that English
law was foll in this case.

(See The Queen v Secy of
State Ex Parte Mohammed
Afzal, gBD, 1992 where a
British citizen was refused set-
tlement in the Unite Kingdom.
He was treated as a British
Overseas Citizen confirmin
the refusal of the Secretary o
State for Home Office).

On the overall performance
of this case of such socio politi-
cal significance one tends to
ponder deeply and tends to con-
clude logically that the Noble,
Honourable and the Learmed
Justices of the Highest Courts of
Bangladesh were scared to face
up to the law which they were
called upon to apply and en-
force w’itﬂﬂut fear or favour. ex-
cepting the Noble, Learmed Mr.
Justice Sarkar who only
seemed to have addressed the
issue judicially.

May we concluded thus, that
Golam Azam did not win. He
was a happy Pakistani and
never suffered any injustice as
such. It was Bangladesh and its
law that was on trial who lost
it.

Unfortunately taking ad-
vantage of such lack of confi-
nehie ple of

many mar;y more Pakistanis in
the garb of Bangladeshi citizen-
ship are now getting stronger
and emboldened and daring
enough to hoist their favourite
national flags on their national
occasions in this their

romised land of mild and

oney.
Does it indicate the
loss or decay of the na-
80

arrister Omar Faruque,
Advocate. Supreme Court of
Bangladesh and Solicitor-Ad-
vocate of the SUFTET[}E Court of
England and Wales.
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Jaane Maane 10:30 Ja Bir

B 00am Tiawa' Aur Tar
uma Hamd/Naat §:20 Canoon

Tom and Jerry

WOULD YOU LIKE A

rama
Courses T 00 English News

Sernal ‘ 15 Aou

Surer Asar 1:00 Dnhitang Dhi
tang Bole 1:30 Move Liub Fulm

Hanuman

10030 Buddha
11:00 Ta; Mahal Tak Dina Dhin

by Jlm bavis

Fourtune 2:00 Premier 2:30
Closed




