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World Court declares nuclear weapons

threat and use illegal

The landmark decision of the World Court that the threat or use of nuclear weapons would
be illegal in all circumstances (other than the possible exception of self-defence, on which
the court refused to rule) is a shot in the arm for the global-anti-nuclear movement.

N a landmark decision on
8 Julv 1996, the Inter-

national Court of Justice
declared that the threat or use

of nuclear weapons would be
contrary to the rules ol
international law applicable in
armed conflict’ in just about
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or use of nuclear weapons would
be lawful or unlawful in an ex
treme circumstance of sell-de-
fence, in which the wvery sur-
vival of a State would be at
stake.

The single vote on these two

pr-:wisi{ms was severn (o sevell.,
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1956: The hydrogen bomb being tested at Bikni atoll in the

Marshall Islands

any imaginable circumstance.
The only exception to this
sweeping declaration of illegal
ity was the Court s holding that
in view of the current state of
international law and of the -el-
ements of fact at its disposal,
the Court cannot conclude
definitively whether the threat

with the President casting the
deciding vole. However._ since
three of the dissenting judges
did so because they took the
complete illegality view and did
not agree with the possible ‘ex-
treme circumstance’ exception.
the vote for general illegality
was. in effect 10 to four.

The Court unanimously
stressed that. in accordance
with Article VI of the Nuclear
Non-Proliferation Treaty
(NPT), 'there exists an obliga-
tion to pursue in good faith and

“bring to a conclusion negotia-

tions leading to nuclear disar-
mament in all its aspects un-
derstrict and effective interna-
tional control.’

Subject to the law of armed
conflict

The Court was also unani-
mous that nuclear weapons.
like any weapons, are subject to
the law of armed conflict pro-
tecting civilians, combatants.
the environment, neulral na-
tions, and succeeding genera-
tions from the effects of war-
fare, as well as United Nations
Charter prohibitions of threat
or use of force except in self-de
fence.

Peter Weiss, co-president of
the International Association
of Lawyers Against Nuclear
Arms ([ALANA]. welcomes the
Court's opinion. stating: This
was an appropriate sequel to
Wimbledon. with a group of un-
seeded states carryving the day
against the world's top seeds.
The Court has charted a clear
path toward nuclear abolition.
in terms both of its legal analy-
sis and its appeal to start taking
Article VI of the NPT seriously'
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® India, Indonesia, Sri Lanka and the Philippines already have human rights
commissions. Thailand, Pakistan, Nepal, Bangladesh and Malaysia are

planning to set them up

Vietnam

yHong

e

il

ERLAYY 1 B% “HRIQ)

i

||ll|

il

Taiwan

ah Y s ‘

Philippines

P

Commander Robert Green,
Royal Navy (ret}. of World Court
Project UK. said : "'With this re-
markable decision, [ could
never have used a nuclear
weapon legally. This places a
duty on the military to review
their whole attitude toward nu-
clear weapons. which are now
effectively in the same category
as chemical and biological
weapons.’

In response to a request for
an advisory opinion from the
World Health Organisation
(WHO) concerning the legality of
use of nuclear weapons in view
of their health and environ-
mental consequences, the Court
found that it had no jurisdic-
tion because the legality of nu-
clear weapons is within the
scope of WHO activities. Ann
Marie Janson. WHO liaison for
International Physicians for
the Prevention of Nuclear War
(IPPNW), commented that, 'This
case was initiated by the WHO,
with a boost from IPPNW,
which understands that preven-
tion is the only medical re-
sponse to the threat of nuclear
war. We are happy that the
Court reierred to the need to
protect the environment and fu-
ture generations from nuclear
damage in the General Assem-
bly case, but we are disap-
pointed that these same health
aspects were understood only by
the three dissenting judges.

The Court's opinion in the
(reneral Assembly case comes
as a blow to the United Siates,
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the United Kingdom. France
and Russia all of which urged
the Court not to consider the
case. The case was initiated by
international peace and disar-
mament groups including the
IALANA. International Peace
Bureau (IPB). and IPPNW. Not
having direct access to the
World Court. they successfully
petitioned the World Health As-
sembly to make requests lor
advisory opinions. Fredrik Hef-
feremehl of IPB stated : This
case is an encouraging example

7945: The at;mk' bum‘b obliterates Hiroshima

of the ability ol people's organi-
sations to make use of interna-
tional institutions like the
World Court. which are meant
to serve the world s people and
not only their government.’

John Burroughs, attorney
for the Western States Legal
Foundation (WSLF) in Oakland.
California and Jacqueline
Cabasso. WSLF Executive Direc-
tor. were in The Hague with the
World Court Project

'This was an appropriate sequel to Wimbledon, with a group of
unseeded states carrying the day against the world's top seeds. The
Court has charted a clear path toward nuclear abolition, in terms both
of its legal analysis and its appeal to start taking Article VI of the NPT

seriously’
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Mother and child after the nuclear holocaust! in Hiroshimna

Star Entertainment Guide

The World Court Debate
On Nuclear War
AST November's historic World Court hearings on the
legality of nuclear weapons opened some cracks in the
nuclear bloc (the US, the UK, France, Russia and China).
In two-and-a-hall weeks of extraordinary arguments, US allies
Australia and Japan sided with the world's non-nuclear states
in making the anti-nuclear case.

The hearing before the International Court of Justice (ICJ) in
the Hague came in response to requests from the World Health
Organisation (WHO) and the UN General Assembly for a non-
binding advisory opinion on whether or not the threat or use of
nuclear weapons is permissible in any circumstances.

Some 45 states made oral or written arguments to the court.
While the prﬂtﬂtdinﬁs were front-page news in Japan, Australia
and the South Pacific, European coverage was marginal. A vir-
tua_}_gresa blackout was maintained in France and the US.

e ICJ (popularly known as the World Court) is the judicial
branch of the UN and the world's most authoritative court on
questions of international law.

Instruments of mass destruction

Non-nuclear countries (Australia, Costa Rica, Egypt. Indone-~
sia, Iran, Malaysia, Mexico, New Zealand, the ilippines,
Qatar, Samoa. Zimbabwe, the Marshall Islands, the Sclomon
Islands. and San Marino) argued that atomic weapons are in
struments of mass destruction — like treaty-banned chemical
and biological weapons — whose effects are indiscriminate. un-
controllable and, therefore, illegal. The nuclear states coun-
tered that no treaty expressly prohibits nuclear weapons.
Whether the use of nuclear weapons is permissible, they
claimed. depends on the circumstances and cannot be pre-
judged.

~iting the law of war codified in the Hague and Geneva Con
ventions, international environmental law and codes ol human
rights, non-nuclear countries argued that protection of civil-
ians, the environment and succeeding generations from the ef-
fects of warfare rules out any use of nuclear weapons — whether
offensive or defensive. They noted that radiation’'s deadly ef-
fects transcend both space and time.

Any use of a nuclear weapon,’ said Soloraon lslands repre-
sentative Philippe Sands, would violate a general duty under
environmental law to protect freshwater resources, the marine
environment, biodiversity. the climate system (and) the ozone
layer.’

Australia's strong stand. made on the opening day of the
hearings. was especially surprising, coming as it did from a US
strategic ally. Australian Foreign Affairs Minister Gareth
Evans declared that it is 'illegal not only to use of threaten use
of nuclear weapons. but to acquire, develop. test or possess
them'. Therefore. he said. nuclear states 'must . within a reason-
able timeframe. take systematic action to eliminate completely
all nuclear weapons.

Japan took a somewhat ambivalent stance, with Ambas-
sador Takekazu Kawamura asserting that 'the use of nuclear
weapons is clearly contrary to the spirit of humanity that gives
international law its philosophical foundation'. As the Asso-
ciated Press reported. Kawamura 'fell short of slating whether
his povernment. apparently fearful of angering Washington'.
[gnoring pressure from Tokyo. the mayors of Hiroshima and
Naga saki travelled to the Netherlands (o present emotional
appeals for the abolition of nuclear weapons.

‘Nuclear destruction with discrimination’

Despite historical evidence to the contrary, US Defence De-
partment attorney John McNeill argued that nuclear weapons
can, in fact. be used with discrimination. McNeill told the court

that ‘[njucler weapons ... can be targeted in ways that either in-
crease or decrease resulting incidental civilian injury and col-
lateral damage: and their use may be lawful or not depending
upon [the enemy 's| conduct

Zimbabwe's representative. Jonathan Wutawunashe. coun-
tered that the Geneva Conventions prohibit attacks that cause
extensive civilian casualties regardless of the justification.

Non-nuclear countries also maintained that, while there is
no treaty explicitly banning the use ol nuclear weapons. a cus-
tomary prohibition akin to a common law standard has
emerged based upon scores of General Assembly resolutions
over three decades. the Nuclear Non-proliferation Treaty (NPT).
regional nuclear-free zones. and a 50-year practice of non-use
in war sinee Hiroshimna and Nagasaki. New Zealand's Attorney
General , Pawl East told the court that the NPT has /delegit-
imised’ nuclear weapons by forbidding most states from their
acquisition and committing the nuclear states to their elimi-
nation.

For the US. McNeill responded that the policy of nuclear
deterrence has saved many millions of lives from the scourge of
war during the past 50 years. In this special sense, nuclear
weapons have been 'used.' defensively, every day for over half a
century - to preserve the peace.

Costa Rica's representative Carlos Vargas Pizaro. replied.
‘We consider that it is as a difficult to establish that deterrence
has kept the peace-or for that matter, has not kept that peace-as
it is to prove thatl ghosts exist. or do not exist ... Nor can there be
any guarantee that nuclear war will not occur in the future ”

Malaysia's UN representative, Tan Sri Razali Ismail.
s!,)okt for many of the world's non-nuclear states when he de-
clared . 'Five countries cannot arrogate to themseives forever
the exclusive privilege of having their fingers in the nuclear
trigr ... If the laws of humanity and the dictates of the public
conscience demand the prohibition of such weapons the five
nuclear -weapons states. however powerful. cannot stand
against them.

Placed on the defensive by an onslaught of powerful argu-
menis backed by decade of condemnation of nuclear weapons,
the nuclear states implored the court to decline to answer the
question of legality . The non nuclear countries argued just as
strongly that it is the court's duty as the UN'sdudiﬂai branch to
respond to the General Assembly and the WHO.
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