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ECENT times have wit-
nessed a sage of
interest in the issue of
children s rights. Previously
the rights of children were a
matter of negligible concern but
the increasing abuse and in-
fringement ol the same have
triggered off a much needed
concern over it. Although much
has been said about children's
rights in praise su uent to
the entry into force of the
United Nations Convention on
the Rights of the Child in 1989,
children as a ate social en-
tity hardly appear in statistical
and research documentation.
Moreover relevant information
regarding children and child-
remain either unreflected

or deeply embedded around the
experiences of adults. The
Convention however made sev-
eral ideological contributions
to children’'s rights and a child
became a whole person. a com-
plete human being with full
rights and privileges under its

au ;

m&pﬂﬂ from being one of the
first states to sign the children's
Convention. Bangladesh.
through its formal laws. has
stri to safeguard its citizens
against all forms of discrimi-
nation where children are not
the exception but the rule. For
instance articles 15. 17, 27. 28
and 31 of the Bangladesh
Constitution lay down the gen-
eral principles regarding the
protection of children and oth-
ers from all forms of discrimi-
nation.

Nonetheless, discrimination
continues to pervade the lives of
children who are not ade-
quately equipped to voice their
needs. It is said that children
are not born in this state ol
equality. though they are born
to it . Respect for human rights
is generated when a given soci-
etl){ creates conditions within
which its younger generation
can fully develop their potential
to enjoy a full and satisfyin
aduttlltg In the absence of suc
intentions laws enunciated for
the benefit of children only
succeed in becoming redundant
in the long run. The present
article attempts to identify a
few areas in which legislation
on children have remained
particularly ineffective.

is a Child?

Before Eructcding further,
the term 'child’ requires clarifi-
cation — who is a child? It is
true that the ramifications of
the concepts of ‘child and
‘childhood’ in Bangladesh differ
significantly from the Western
concepts. Childhood can be de-

situation to which each ol these
laws applies. For instance a
person is a child when he/she is

— below 16 under The
Children Act 1974

— below 14 under The Bengal
Vagrancy Act 1943

— below 15 under The
Children (Pledging of Labour)
Act of 1933

— below 12 under The
En’:‘glnymtnt of Children Act
19

— below 16 under The
Factories Act 1965 and so on.

While the Majority Act 1875
defines a child to be a person be-
low the age of 18, the legal sys-
tem in Bangladesh. under the
influence of social and religious
norms. sets age standards on
the basis of gender. Under
Muslim Law a child becomes an
adult on attaining the age of pu-
berty or sexual maturity.
Female children in this case are
said to attain the age of puberty
long before a male child. This
t of gendering process is evi-
cient again in the Child
Marriage Restraint Act 1929
where the age of majority, de-
fined in terms of contracting
Hlﬂrﬂﬂft has been placed at 21

ears for the boy and 18 years
or the girl.

It is clear therefore. that
there is no uniformity regard-
ing the age of a child. The wide
range in age in the legal defini-
tion results from the fact that
these laws have been framed at
different times responding to
different social situations.

The Best Interests of the
Child :

The Children's Act 1974 and
The Children’s Rules 1976 are
intended to safeguard the
child’'s best interest during all
kinds of legal processes. ey
require the court to have regard
to the age and character of the
child and other related factors
before passing any order under
the Act. The Act provides for
separate Juvenile courts and
forbids the joint trial of an
adult and child offender even
where the offence has been
committed together. The WAct
lays down measures for the care
and protection of destitute and
neglected children including
children under the care of par-
ents/guardians who are either
drunk or who habitually ne-
glect, abuse or ill-treat them by
using them to beg or for other
pu 'S,

he reality becomes a
rhetoric when disadvantaged
children are increasingly
abused /harassed by law enforc-

fined on the basis of ag;.: but dif- - ing Agentd whot are detunally!

ferent societies ma ave dif-
ferent age thréshplds for de-
marcating childhood and
achulthood. In some societies
may not be a sufficient basis for
defining childhood. The fulfil-
ment ol certain rites and tradi-
tional obligations in some so-
cieties are important require-
ments in defining ‘adult and
‘child’ status. In others the inte-
gration of children into socio
economic activities often be-
come so early and the transi-
tion from childhood is so
smooth and gradual that it is
virtually impossible to identify
clearly the different life stages
The concept of child has
bheen delined varyingly by dif

ferent wets and statutes 1n
Bangladeshi. It 1s 1o be noted
that «ach of these pronses de

i chidd 1o st o particular

sup to provide the chil-
dren with protection. Moreover
although the Children's Act is
meant to cover all children ir-
respective of gender. it is often
found that female children are
not forwarded to the Juvenile
Court or to the Reformatory
School But are tried by the or-
dinary court and kept in jail
with other adult offenders

The Penal Code 1860 states
that full criminal responsibil-
ity commences after the age of
12 Sections 82 and 83 state that
any criminal act commited by
anyone under 12 shall not be
considered to be an offence bhe
cause it shall be construed that
he/she has not attained suffi
clent maturity to understand

the nature and consequences ol
lus/her conduct Section 9 of
the sane lavs down that corn
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sent by a person under 12
shall not be regarded as consent
in the strict sense., However, in
case of marital intercourse the
offence of rape will not be held
to have been committed if the
wife is above 13 (exception to
sec. 375). Secs. 366. B, 367.
373 all deal with various crimes
women and children are kid-
napped, abducted and trafficked
for the purpose of prostitution,
sale am:r:u on. The latter can be
read in conjunction with the
The Cruelty to Women
(Deterrent Punishment)
Ordinance 1983 which en-
hances the Henalttcs already ex-
isting in the Penal Code for
such offences such as abduc-
tion, kidnapping, selling and
hiring, of women of 'any age'.
The penalties also apply to
cases involving the immoral
trafficking of women thereby
causing grievous injury or
death. The maximum punish-
ment for such offences includes
life imprisonment and even
capital sentence depending on

the gravity of the offence. This
ordinance has however been

Discrimination :

Although the broader cul-
tural and religious traditions of
Bangladesh do not consciously
sanction discrimination of an
sort, economic, social and cul-
tural factors work in unison Lo
create a situation that very of-
ten results in discrimination.

For one. the idea that a child
can be a separate entity in itsell
is a notion foreign to the
Bangladeshi samaj. In
Bangladesh, the family plays
an integral part in the devel-
opment of the faculties of a
child. Here, a child, like
women, bear the brunt of patri-
archy. A child is initiated, from
very early on, to participate in
the activities of the family
community, a process which is
accentuated by definite prefer-
ence towards the male child in
almost all spheres of social. le-
gal, economic life. Moreover,
parents are seen as having
much undisputed authority
over their children. They regard
their children as a form of old
age insurance and feel that th

have a natural right to be p

back for having looked after
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superseded by The Repression
Against Women and Children
(Special Provision) Act 1995
which imposes severe punish-
ment for various crimes com-
mitted against women and
children. The Suppression of
Immoral Traffic Act 1933 states
that if any female below the apge
of 10 employed as a prostitute.
she is to be considered a victim
of willful intent and therefore.
innocent of any offence. It is the
persons responsible for the se-
duction who would have to face
the punishment. Ironically. de-
spite the noble intentions. the
Act still remains to go into ac-
tion.

o Custody and

Guardianship:
Rights' rélating to éusfody
and guardianship over children

are governer by reli-
ﬂﬂusf’pﬂﬂnnal laws. Under
uslim Law. the mother has

the custody over a son until the
age ol 7 and over her daughter
until she reaches puberty,
Thereafter their guardianship
rests with the father The courts
have however set precedents in
favouring the mother with
guardianship in the best inter

ests of the child For the Hindus
although the father is the natu

ral guardian his right over his
minor daughter ceases once she
is married The Guardians and
Wards Act | 890 allowed the wel

fare ol the child to prevall i
judicial decisions taken in dis

putes over custody and
guardianship

St

them during iniancy. The social
infricacies involved lead to an
unconscious assumption that
children are a property of the
parents. Biological dependence

‘coupled with economic pres-

sures make children even more
vulnerable.

Child Labour :

Various labour codes (for e g.
Factories Act 1965) lay down
stringent laws regarding the
minimum age of employment
and states the circumstances
under which children of a cer-
tain R%f may work. Children
are forbidden from undertaking
work that is detrimental to spe-
cific hours of work. with er-
ous rest pertods, and are barred
from certain categories of work.
The restrictions however. have
a long way before they can be
pru{r_rl}r implemented.

“hild workers are usually
excluded from national labour
statistics as in many cases ju-
venile occupations are hardly
considered as work in the strict
sense of the term. Where chil-
ciren help out in the housework
they are regarded as mere
helpers (this is true of many oc-
cupations in the organised sec
tor as welll and when working
nn the streets they are invari
ably thought of as vagrants.
beggars and even thieves but
hardly ever as legitimate work
rre

Legitimacy and children «
work do not. however. go hanvl
in hand. Definitions of child
work go a long way to establis
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the illegality of the activity ir-
respective of related socio-eco-
nomic factors. Definitions of
child work are variable and dif-
fer according to cultural and
economic circumstances. Many

view work by children as an ac-
tivity which interferes with
their full physical develop-

ment, their opportunities for a
minimum education, not to lor-
get their much needed recre-
ation. There are still others
who prefer to distinguish be-
tween ‘child labour’ (as in hard
and remunerative labour) and
‘child work' (as in say. family
enterprises) preferring the lat-
ter to the former, apparently on
account of its being less ex-
ploitative.

Sexual Exploitation :

The issue ol child sale and
trafficking has recently gained
considerable importance in
Bangladesh. The rules of sale
agreement here are far from
stringent and children are sold
into slavery in exchange [or a
Very nominal S,
Unscrupulous Bangladeshis,
working in collusion with traf-
fickers from the neighbouring
states of Pakistan and India.
are doing brisk business in-
volving children along im-
moral and exploitative lines.
Unemployment and abjecl
poverty have instigated labour
migration and international
trafficking of women and chil-
dren who are sold into virtual
slavery. Consequently. they are
treated and transferred as bare
commodities.

Protection against abuses of
human rights which border on
slavery in its wider sense is a
significant feature of : [i) the
Universal Declaration ol
Human Rights 1948, [(ii) the
International Covenant on
Civil and Political Rights 1966,
[iii) the Internatio Covenant
on Economic, Social and
Cultural Rights 1966, (iv) the
Convention on the Elimination
of All Forms of Discrimination
Against Women 1979 and (v)
Convention on the Rights of the
Child 1990. The convention on
the Rights of the Child. which
came into force on 2nd
September 1990, nts the
most recent attempt at eradicat-
ing slavery-like practices. The
Convention takes child victims
into account and offers protec-
tion to children at risk from
sexual, economic and other
forms of exploitation, includ-
ing Lheir sale. trafficking and
involveinent in armed con-
flicts.

Another distressing as
of sale and traffic of chi
and thild labour s child prosti-
tution. Child sexual abuse and
exploitation have signif-
icantly in the last few years.
More and more children in
Bangladesh are drifting into
prostitution on account of eco-
nomic hardship. The female
guardians of the children may
find themselves in extremely
vulnerable situations upon the
death of, or desertion by. their
male protectors. Being emo-
tionally economically and so-
cially dependent on male sup-
ort, whether that of lather.

wwother or hushaoaudl, apy lorm
of dislocation in their lives has

an almost pathetic eflect on
their outlook about life

Taking Children's Issues
Seriously

Children’ rights are gradu

ally gaining prominenee in
Bangladesh particularly as a
result of NGO initiatives.

Although NGO initiative has
been noteworthy in a number of
fields, their primary attention
is almost always focused on
those who are unable to derive
any benefit of any development
programme on the national
scale. Children feature promi-
nently in the category of disad-
vantaged people. It is not possi-
ble to ascertain exactly the
number of NGOs in Bangladesh
which are actively involved
with children. However, various

child-rights oriented organ-
isations are giving priority,
among others, to alleviating the
problems of street children,
child workers, child domestic
servants, sexually abused chil-
dren, child prostitutes and so
forth. It may be necessary for
these organisations to foster
greater cooperation among
themselves and the government
for more success in their ven-
tures.

In order that children may
receive the attention and im-
portance they deserve as the fu-
ture of a nation, their rights

need to be sed and taken
seriously. In so doing however
we must ensure that while chil-
dren are not isolated from their
culture and i;nmmunjlg. ‘they
are given the scope to develop
their capacities fully and rise
against the oppression and sub-
ordination they are subjected to
simply because they are chil-
dren.

Dr Sumaiva Khair, a re-
searcher is an Assistant
Professor, Department of Law,
University of Dhaka. She is ac-
tively involved with "Women &
Law-South Asian Network'

Defaming MPs: A Question of
Constitutional Law?

lan Loveland suggests that the time has come for the couats to

BSERVERS familiar with

the intricacies of delam-

ation laws may have been
surprised by Rupert Allason's
recent action against The Daily
Mirror. A irror story
suﬁgtstcd Allason’s integrity
had been condemned by some
50 MPs. The court found the
story false, and motivated by a
malicious desire to damage
Allason's reputation. That
Allason should sue is no
surprise. That he lost is more
unexpected. But what is so odd
about the suit was its form — an
action for malicious falsehood
rather than libel. Libel has tra-
ditionally offered defamed MPs
the prospect of successful and
remunerative litigation. Gen-
eral damages are presumed: ag-
g¢ravated and punitive damages
may also be available. More
importantly, the burden of
proof rests on the defendant to
prove truth, fair comment. or
qualified privilege.

None of these defences pro-
tects the newspaper which in-
nocently and without negli-
gence publishes false informa-
tion. Malicious falsehood offers
publishers of false information
greater protection. It does not
permit damages for loss of repu-
tation se. This was why Al-
lason’'s action failed: his repu-
tation may have been impugned
by a malicious. untruthful tale,
but he could not prove that The
Mirror's malfeasance occa-
sioned him any [inancial loss.
Malicious falsehood also re.

uires that the plaintiff prove
alsity and malice. The remedy
is little used;: unsurprisingly,
the heavy burden it places
on plaintiffs.
irty yvears ago,
Supreme C}d':urt's irigt :
of the First Amendment in Sul-
livan v New York Times pro-
vided that publishers of [alse
political information about
elected politicians were liable
in defamation only if they
knew their stories were not
true. or were reckless in failing
to establish their accuracy. The
court viewed traditional En
ﬁlish libe] law as unduly pro-
ibitive of free political speech:
newspapers might spike poten-
tially important stories ftor fear
of incurring massive libel dam-
ages A new balance had to be
struck between society's inter
rst in protecting individual <
reputations and its interest i
maxinusing dissemination ol
polinical mtoriation, In the
contts opunon. the know

ing/reckless lalsity test was the
proper point lor that halance to
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the US .
erpretatjon

be made.

In 1994, Australia's High
Court adapted Sullivan to re-
form Australia's defamation
laws. In Theophanous v Herald
and Weekly Times a majority
on the court concluded that a
disseminator of false informa-
tion would have a defence
against such politician plain-
tiffs if she could prove that she
had not knowingly or reck-
lessly published untruths.
Theophanous has buttressed a
growjng awareness of First
Amendment jurisprudence in
English legal circles triggered
by the House ol Lords' decision
in Derbyshire County Council v
The Sunday Times. Derbyshire
borrowed from American case
law in concluding that allowing
government bodies to maintain
libel actions would undesirably
fetter freedom of political dis-
cussion. Derbyshire evinced no
desire to alter the substantive
law of libel in respect of actions
brought by MFs.

Sullivan per se was not re-
garded as offering a good model.
Yet it is arguable that our courts
must move in that direction if
our defamation law is to con-
form with Art 10 ECHR. There
is no ECHR decision dealing
squarely with the Sullivan
question. There are. however,
judgements quashing convic-
tions for criminal libel against
journalists disseminating po-
itical information. Sullivan
itself presumed that there was
no clear dividing line between
criminal and civil defamation
law.

Government could deter crit-
ical speech just as effectively by
the prospect of substantial
damages it a civil trial as by
iniliating prosceytions : The
European Couwrt has generally
demonstrated a similarly func-
tionalist approach. Its criminal
libel judgements in Lingens v
Austria and Oberschlik v Aus-
tria have stemmed from an or-
ganising principle concerned
with the effect rather than the
form ol restraints on freedom
of expression. In Oberschlik,
the court stressed the constitu
tional signiticance of minimis
g legal controls on press dis-
scinuinition ol political infor-
BREY RSN

Freedom of the press of
Jorcds the public one of the Disi
means of discoverinig ranel o
g an opinion on e wleas and
attitudes of polittieal  lead
ers . More generally. freecdom of
political debate is at the verny
core of the concept of a denmo
creafic soctety wwhich prevails

throughout the Convention.”
Narrowly construed. these
cases stand for little more than
the proposition that in crimi-
nal libel actions it is for the
prosecutor to prove the falsity
of factual claims rather than
for the disseminator to prove
truth. Broadly construed, they
undermine much of our domes-
tic libel law. In both cases. the
court's analysis of the regula-
tion of political speech indi-
cated that domestic legal sys-
tems must distinguish between
“political” and "private" libels.
In seeking political power.
elected politicians voluntarily
expose themselves to public
scrutiny, and so they must be
more tolerant of criticism than
members of the public: "The
limits of acceptable criticism
are accordingly wider with re-
gard to a politician acting in his
public capacity than in relation
to a private individual.” These
comments are merely dicta in
respect of civil libel Taws. They
are nevertheless quite unam-
biguous: a legal regime which
cdoes not set a harder test for
‘political” plaintiffs to sur-
mount seems unlikely to satisfy
Convention requirements.

Because malicious falsehood
offers substantially more pro-
tection to the disseminator of
false political speech than libel.
it may satisly the Lingens test.
We will surely not have to wait
much longer for a media defen-
dant to invoke a Lingens-based
defence in a libel action. Mr
Allason perhaps feared his suit,
had it been an action for libel,
would have been the trigger los
such a response. presenting himn'
with a new legal test he would
bayg begpy pnablg to syrmaunt.
By gheasing to sue for i-
Ei:rrrma falsehood. MrEgATfan}sa]dn
avoided this potential problem.
In the event, his choice did not
prove to be inspired — at least
from his perspective. From the
viewpoint of observers who
would prefer more robust and
uninhibited media reporting of
MPs' foibles and failings. the
case merely underlines the un-
fortunate consequences which
flow from our courts' continu-

lngfmhctlnu to -:c?t that the.
defamation of MPs is a ques-
tion of constitutional rather

than tort law.

[an Loveland is 1 professor
of lmw at Brunel University.
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Tickael 11:15 Zinda Dift 2:
Premier Jakh Hai 6:00 Yeh
Kamal He Gaya 12:30 Haw

—

wWiLL YOU PLAY

PLEASE, PA7

IT'S POWER POOKY!
PUH. DUH, PUH,
POODOVUVUOLH!

CHECKERS WITH ME,

v PR R b deeied Py Leeele gl Moaag Gyl s

ABLE TO STAVE OFF LONELINES
IN A SINGLE HUG !

by Jim Dav

S| YOU DONT NEED BIG MDSCLES
TO BE A SUPER HERO

Biast off 3:30 Guif Cup Maich &
Oman vs Bahran 500 A

a v South Africa §:30
DO NBA Game Of The Week
Srlcms @ Seattle §:30
Cmega lirlg me 9-30
SO0 rmrﬂ 12:30

Macau
Asia Sport Show 1:00 Prime

Boxng 3:00 US PGA Tour Lin-
coln Mercury K HL 4:00
Mumm 36 Wid
4:30 Sports indha 500 The
Macau rand Prix Y

15 (Aratec Subtities; 930 Ag
venture Lone Woll Mcouade
12 Hind Subtittes) 11:30 Fam-
#y King of The Wind PG (Hindi
Subtties) 1:30 Sunday Classic
Western Santa Fe Taul 12
(Hindi Subtities; 3:30 Sunday
Show Time Pee-Wee's Play

Durwya 7:30 Kal Brw Aay Bh
8:00 Abhinetri 8:30 The Musi
Show 9:00 Vi« 5:30 Shatran
10:00 Ru Ba Ru 10:30 Mer
Marz 11:00 Ajnab: 12:00 Karz
1230 Special 1:30 Dance
Dance 2:30 Jugal Jodi 3:30
Party Time




