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m
uddin's Election to the Office of the

President

'‘Absolutely Constitutional and

The whole nation welcomed the election of former Chief Justice and former President,
Shahabuddin Ahmed, as the next President of the Republic. In fact it was one of those acts of
the ruling party which was nearly universally acclaimed, and for which the ruling Awami

League got a lot of praise.

However, taking most of us by surprise, a petition was lodg

ed challenging the validity of

Justice Shahabuddin's election to the post of President. The main argument centred around
the definition of 'holder of officer of profit'
In a landmark judgement the honourable judges of the Supreme Court rejected the petition
and declared Justice Shahabuddin's election as perfectly valid.
On the occasion of his assumption of office, we publish extracts from the judgment which has
created a legal history. We hope the published portion of the judgement will help our readers
understand the fundamental issues behind the petition and remove every doubt — if any — as
to the total validity and legality of the election of Justice Shahabuddin as our next President.

The High Court Division Bench of the Supreme Court,
which has upheld the election of the former Chief Justice
of Bangladesh, Justice Shahabuddin Ahmed, to the office
of the President, released the full judgement on the

constitutional case.

The Bench, consisting of Justice Md Mozammel Hoque
and Justice Md Abdul Matin heard the writ petition,
challenging the election of Shahabuddin Ahmed to the
office of the President of the People's Republic of
Bangladesh, on August 12, 13 and 14.

The court delivered its judgement on August 19

that the election of the former Chief Justice to
the office of the President of the People's Republic of

Bangladesh was "absolutely

constitutional and legal".

Following is the concluding part of the judgement :
Present : Mr Justice Md Mozammel Hoque and Mr Jus-

tice Md Abdul Matin.

Writ Petition No 3057 of 1996.
Mr Asrarul Hossain with Mr Ajmalul Hossain, Mr B
Ahmed, Mr M B Taj Mohammad, Mr Iftekhar Ahmed

and Mr A M Mahabubuddin

..... for the Petitioner.

Mr K S Nabi, Attorney General. with Mr Abdul Wadud
Bhuiyan, Additional Attorney General, Mr Kaiseruddin
Ahmed, Deputy Attorney General, Mr Mir Hashmat Ali,

Assistant Attorney General
and 3.

......... for Respondents No 1

Mr Md Moksudur Rahman with Dr A K Mohammad

Ali ..... for Respondent No 2.

Dr Kamal Hossain, Mr Rafig-ul Huq and Mr Mainul

Hosein ..... Amicus Curies,

Heard on the 12th, 13th and 14th of August and
Judgement on the 19th August, 1996.

. . . We have given our anx-
ious consideration to the afore-
said ts advanced the
lea advocates. Since Clasue
(2A) of Article 66 is a part and
parcel of the Constitution, we
cannot say that this Clause (2A)
is redundant and su uous
and it has no meaning at all. In
view of the fact that we are to
defend the Constitution as we
have taken oath under it we are
to give harmonious interpreta-
tion of the prowvisions of. the

Constitution as we carmol say:

any provisions of the Constitu-
tion invalid, inactive or redun-

dant. In our view, this Clause
(2A) had been incorporated in
the Constitution as it was nec-
essary for some purpose of the
authorities according to the
need of the circumstances and it
is limited only for the mlirpose
of Article 66 of the Constitution
and for no other purpose We
further find that under this
provision Clause (ZA) the Presi-
dent, Prime Minister and oth-
ers are excluded for this Article
66 which does not mean that
the office holders like the Pres
ident Prime Minister and oth-
ers will be included as holders
of office of profit in the service
of the Republic. So, considerin
the provisions of Article 99(]
with the provision of Ar-
ticle 66{2A) of the Constitution
we are of the view that this
Clause (2A) shall not include
the offices of President, the
Prime Minister and other con-
stitutional office holders in the

category ol office of t in the
service of the Republic by im-
plication.

In this connection we may

refer to an unreported case of
Saiyid Monirul Huda Chowd-
hury Vs. A K M Nurul Islam in
writ petition No. 37 of 1987. In
that case appointment of Jus-
tice A K M Nurul Islam as Vice-
President of Bangladesh was
challenged on the ground of
disqualification under Article
118{3) (a) of the Constitution. In
this unreported case the inter-
pretation of holding of office of
profit in the service of the Re-
public and interpretation of
Article 686{2A) of Theé Cormstitg-
tion with regard te Vice-Presi-
dent came up for consideration.
A Division Bench of this Court
(M S Ali and M A Chowdhury.
JJ ) held that the office of the
Vice-President does not came
within the definition of office
of profit in the service of the
Republic. With regard to defini-
tion in the service of the Repub-
lic and interpretation of Clause
|2A) of Article 66 of the Consti-
tution their lordships held as
follows:

“The office of Vice-President
inter alia for the purpose of this
article has been clearly ex-
cluded from the category of per-
sons holding an office of profit
in the service of the Republic.”
Although the exclusion is for
the purposes of this article
there is no provision in the
Constitution for the inclusion
ol the office of Vice-President in
the service ol the Republic for
any other purpose rather the
office of Vice-President has
been excluded from the service
of the Republic' as has been ob
served above Therefore, the of-
fice of the Vice President can

not be held to be included in the
'service of the Republic' within
the meaning of the definition of
the term as given in Article
152."

We are in respectful agree-
ment with the above views of
the said Division Bench. So, it
is difficult for us to accept the
subinission of Mr. Asrarul Hos-
sain in respect of interpretation
as he has given to Article 66(2A)
of the Constitution.

We have already held above
that those who hold constitu-
tion offices and posts, either be-
ing clected or being appointed
including the President, cannot
be called to hold office of profit
in the service of the Republic,
Now the questinn arises as to
who hold the offices of profit in
'‘the service of the Republic.’
From Article 133 to Article 140
of the Constitution vide Part IX.
Chapter I, it appears that Par-
liament may make law for regu-
lating the appointment and
conclitions of service of the per-
sons in the service of the Re-
public, and President will make
the Rules until the same are
made by Parliament. Every per-
son in the service of the Repub-
lic shall hold office during the
pleasure of the President; pro-
visions have been made for ap-
pointment of the persons in the
service of the Republic through
the Public Service Commis-
sioner. Further provisions are
there for re-organisations of
services of the Republic. Some
of the government servants are
appointed through Public Ser-
vice Commission and some are
appointed directly by different
governmental authorities. Now
the question is who are those

overnment servants? As we
now, right from the secre-
taries of the ministries of the
rmment down to a peon and
chaprashis of the government

‘ office are callad governmetd .-

Servants. _

Secrétarfes, other gazetted
officers. non-gazetted officers
and other classes of employees
of different ministries serving
in the Secretariat. different de-

artments, directorates etc., ol-
cers and staff of all other gov-
ernnent offices like President's
office, the Supreme Court's of
fice, Speaker's and Parliamen-
t's office, Election Commis-
sion's office, Public Service
Commission's office, Attorney
General's office and all other of-
fices of the constitutional post-
holders. Commissioner's office,
Depuly Commissioner's ollice,
and all other oflices ol the gov
ernment in different parts ol
the country running under dif
ferent ministries are collec
tively known to us as govern
ment servants. They are hold
ers of posts in the permanent
structure of administration and
thereby they are rendering their

services lo the state For their
appointments. retirement, dis
ciplinary actions for miscorn
duct and other offences and for
other terms and conditions of

service lor smooth running of

‘Bangladesh according to the- - -

the administration of the gov-
ernment separate rules and reg-
ulations including Public Ser-
vant Conduct Rules, Govern-
ment Servants (Appeal and
Discipline) Rules etc. have been
made. Those officers and em-
ployees of the government are
directly controlled and guided
under the supervision of the dif-
ferent ministries of the gov-
ernment. They enter into the
service at certain age and retire
from service at certain later
stage of life. They all get their
remunerations, salaries, re-
tirement benefit and other ben-
efits directly from the public
exchequer during their life time
and even after their death, their
wives and children also get
some benefits from the gov-
ernment,

Government officers and
employees as described above,
in our opinion, are collectively
called and known as govern-
ment servants. who hold actu-
ally the office of profit in the
service of the Republic.

Persons who are in the ser-
vice of the Republic are entitled
to seek relief in the Adminis-
trative Tribunal constituted
under Article 117 of the Consti-
tution for enforcement of their
térms and conditions of service
and for other connected matters
of their service. But neither the
President of Bangladesh nor
any other persons who hold
constitutional posts and offices
are required to go before the
Administrative Tribunal for
any relief rather for them sepa-
rate laws. Rules and regulations
have been made by the Consti-
lution itself and by Parliament

Considering the above. we
find and hold that only the gov-
ernment servants as describe
above are the persons who hold
their offices of profits in the
service of the Republic of

provisions of the Constitution
and other laws and as such the
guestion of holding office of

rofit. by the Presidenl. Prime

inister. Minister, State Min-
ister. Deputy Minister, Member
of Parliament. Speaker and
Deputy Speaker of Parliament.
Judges of the Supreme Court
Chel Election Commissioner
and Election Commissioner.
Chairman and Members of the
Public Service Commissioenr,

Auditor General, Compiroller
General and Attorney General
for Bangladesh in the service of

the Republic, does not arise at
all. So. we hold that the office of
the President of Bangladesh is
an office of profit. but it is not
an office of profit in the service
of the Republic’ in respect of the
government ol Bangladesh as
contemplated under the provi

sions ol the Constitution and as
such the respondent No. |, the
Justice of

former Chiel

Bangladesh. iIs not debarred
from being elected and holdin

the office of the President -:1?’
Hangladesh under Article 99 1)
ol the Constitution. We lind no

illegality in the holding ol ele

tion ot the respondent No. 1 and
declaring him as President of
the People's Republic of
Bangladesh either under the
Constitution of any other law
relating to holding the election
of the President. We further
hold that the election of the re-
spondent No. 1 to the office of
the President and competency
o hold the office of the Presi-

dent of B adesh by him can
not be called in question in the
instant writ petition.

In this connection it may be

-mentioned that the definition

of 'State’ includes Parliament.
the government and Statutory
Public Authorities as provided
under Article 152 of the Consti-
tution. A question may arise to
the effect that since the state
includes both Government and
Statutory Public Authorities,
the officers and employees of
the Statutory Public Authori-
lies are also holding their posts
in the service of the Republic
like the officers and employees
of the government in as much
as both the Government and
Statutory Authorities are parts
of the state.

But we. find thatthis is a def-
inition of stdte Tor a limited

" purpose in ordet %' Pive some

meaning of some provision of
the Constitution. State is com-
pared of several other elements
but the government and Statu-
tory Public Authorities are
mentioned by inclusion clause
which will not mean that em-
plovees of the Statutory Au

thorities will be treated to hold
their offices in the service of the
Republic. The officers and em-
ployees of the Statutory Public
Authorities may be treated to
hold office of profit in the ser

vice of the Republic if their ser

vices are declared by law to be
the service of the Republic un-
der Article 152 of the constitu

tion in its definition clause the
service of the Republic ™ All
Government servants ol the
Statutory FPublic Authorities
are not necessarily government
seTvVants

Mr Abu Bakar Siddique. an
advocate of the Supreme Court
ol Bangladesh, is the petitioner
in this case We priase him very
much as he being a conscious
citizen of Bangladesh has
ralsed In this case all the above

Legal’

constitutional questions of

eat public importance for the

ecision of this court. His at-
tempt tn vindicate the
suoremacy of the Consttution
and also to show that nobody,
however high he may be, is
above the Constitution and law,
is really commendable. His
above effort will no doubt
encourage the other conscious
citizens of the country to uphold
the supremacy of the Con-
stitution and independence of
judiciary. He has shown no dis-
respect to the former Chief Jus-
tice of Bangladesh implead-
ing him as respondent No. 1 in
this rit petition. In the Tragedy
of Julius Caesar — by Shake-
speare. Brutus addressed his
countrymen saying, "‘not that |
love Caesar less, but that 1 loved
Rome more.” Advocate Mr. Abu
Bakar Siddique. the petitioner,
has not shown respect and hon-
our to Chief Justice Shahabud-
din Ahmed less. but he has
shown respect for Rule of Law,
supremacy of the Constitution
and the independence of judi-
ciary more.

We are glad to note that Mr.
Asrarul Hossain. one of the se-
nier most pract -members
of the'Bar. bemg assisted by his
able junior (son) rendered his
valuable assistance to the
Court, and with his great wis-
dom and steadfastness he ar-
gued the case on behalf of the
petitioner very boldly without
showing any tiredness in doing
justice to his client,

Mr. K S Nabi. the newly-ap-
pointed learned Attorney Gen-
eral for Bangladesh., has made
his maiden appearance before
this court in the instant case on
behalf of the respondents and
he tried his best to protect and
defend the interests of his
clients with all the emphasis at
his command. We reminded
him that he is no more Barris
ter K 5 Nabi, he is no more the
law secretary of a political
party, rather he is now the At-
torney General for Bangladesh
and as such we hope, he is to

erform his dual duties —
irstly, he must do justice to his
clients. and secondly. he must
Assist the court in the dispensa-
lion of justice in accordance

with the Constitution and law
Learned Attorney General has
assured the court that he must
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fight for supremacy of the Con-
stitution and the independence
of judiciary, and also for en-
hancement of the prestige of
democracy regardless of the
consequences. Learned Advo-
cate Mr. Md. Moksudur Rahman
appearing for the respondent No
Chief Election
Commissioner, has presented
us a good affidavit-in-opposi-
tion on behalf of this client,
Amongst the three friends of
the court (Amicus Curiae) Dr.
Kamal Hossain was unable to
appear and argue the case per-
sonally due to his pcrsnna]pgfﬂ
ficulties. But prior to his leav-
ing the country he appeared be-
fore us and prayed for dispens-
ing with his personal appear-
ance. But he has submitted be-
fore the court his written sub-
missions through his learned
junior. His written submissions

are of much assistance to us for
deciding the present case. Today
he has appeared before the court
when we are delivering judge-
ment.

Another friend of the court,
namely, the former Attorney
General, Mr_ Refig-ul-Fug, has
rendered real and valuable as-
sistance to the court with his
versatile wisdom and experi-
ence. His efforts to show the
upto date corrected laws and ci-
tations of different judicial de-
cisions in support of his sub-
missions, which he made for
and against the respondents, re-
locating enormous industry
and vast erudition, his attitude
to do substantial and real jus-
tice by a court ignoring the
technical flaws and irregulari-
ties. and the mode of his mas-
terly and authoritative sub-
missions — are at a lesson to
all, particularly to the young
memibers of the Bar,

Mr. Mainul Hosein, another
friend of the court. has rendered
assistance by raising a very
finer point that even if the writ
of quo-warranto is maintain-
able in the present case, even
then it will not affect the re-
sf:undent No. 1 from becoming
the President of Bangladesh as
because he is very much a con-
stitutionally qualified pers
to become so. We may
tice of the valuable assi®tance
rendered by the above learned
senior members of the Bar with
deep appreciation and com-
mendation in this delicate and
difficult task of adjudicating
upon the highly sensitive issues
arisitig in this writ petition.

Before parting with the case
we niay express our feelings and
make certain observations with
regard to the issuance of the
rule upon the respondent No. 1
Mr Justice Shahabuddin
Ahmed, the former Chief Jus-

tice and Acting President of °

Bangladesh .under whose_able
guidance the most fair géneral
election to Jatiya Sangsad was
held in 1991 that the people of
Bangladesh have ever seen.
Chief Justice Shahabuddin
Ahmed is an internationally
reputed personality who earned
name and fame in the interna-
tional judicial and political
arena. Everybody in this coun-
try. right from a small child to
an octogenarian old person,
shows highest regard and re-
spect to him for his honesty. in-
tegnty of character and as-
tounding personality both in
judicial and political ds.
Since he has been implodé
respondent No. 1 in this writ pe-
titionn as his election to the of-
fice of President of Bangladesh
has been challenged. rule was
issud upon him also in order to
safejfuard. protect and defend
the Constitution and its
supremacy, as we the judges of
this court, have taken secret
oath to that effect under the
Constitution. In our opinion
such an action of this court
vindicates the independence of
judiriary, loads to fulfill the
dream of true democracy and

shows the supremacy of our
democratic Constitution as a
result it will enhance the pres-
tige and dignity of B

to the democratic world. In
spite of issuance of such a rule
upon him, highest regard and
respect for Chief Justice ‘Sha-
habuddin Ahmed will remain
ever alive and green in the
memory of the people in all the
years to come as it is now and it
was before.

In Bangladesh this is for the
frst rime that the election of
the President of esh has
been challenged in a writ peti-
tion. In India, in the case of
Baburao Petel Vs. Dr. Zakir
Hossain, Air 1968 (S C) 904,18
Parliament Members chal-
lenged the election of President
Dr. Zakir Hossain on the
ground of constitutional dis-
ability. But ultimately the
Supreme Court of India dis-
missed the case,

We may summarise our find-
ings as under:

(A) We hold that the present
application be treated as an ap-

ication under Article 102 lg}
a) (ii} of the Constitution in the
nature of Certiorari.

(B)] We hold that the peti-
tioner being an aggﬂeved per-
son has locus standi to file this
writ petition.

(C) We hold that the peti-
tioner has got no other alterna-
tive efficacious remedy as no
tribunal has been constituted
under Article 125 (b) of the Con-
stitution for challenging the
election of the President,

(D) We hold that the Presi-
dent of Bangladesh holds office
of profit, but it is not an office
of profit in the service of the
Republic in respect of the Gov-
ernment of Bangladesh.

(E) We hold that article 66
[2A) of the Constitution is lim-
ited in its application only in
respect of election of the Mem-
bers of Parliament, and it does
not have any bearing upon
other provisions of the Consti-
tution.

(F} We hold that Article 99 (1)
the Constitution does not de-
ar the former Chief Justice of

Bangladesh from b:lnﬁacted
as President of Banlﬁla and
from holding the office of Pres-
ident .

(G} We hold that only the
government officers and em-
ployees as mentioned in this
judgement hold office of profit
in the service of the Republic in
respect of the government of"
Bangladesh.

(H) We hold that the holders
of the offices and posts consti-
tutionally created and con-
trolled do not hold office of
profit in the service of the re-
public_in respect of the govern-
ment of adesh.

1o Timthe result this ndedssubd

by this court earlier is herel:gr
discharged as we have foun
and hold that the impugned
election of the respondent No. 1
Justice Shahabuddin Ahmed,
the former Chief Justice of
Bangladesh to the office of the
President of the People's Repub-
lic of Bangladesh, is absolutel
constitutional and legal an
there is no legal reason for us to
interfere with the above elec-
tion of the respondent No. 1

Since substantial questions
of law as to the interpretation
of several provisions of the
Constitution of Bangladesh are
involved in the instant case, we
rant certificate to the peti-
ner under Article 103 (2)(a) of
tffe Constitution for preferring
an appeal before the Appellate
Division against our judge-
ment.

There will be no order as to
COsls.

Sd M M HOQUE: J

MD ABDUL MATIN. J:
| agree.
5d. M A Matin J.
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