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‘The Police and its Mighty

HE word arrest, when
used in its ordinary and
natural sense, means the
apprehension or restraint or
the deprivation of one's per-
sonal liberty. The qugsfion
whether the person is under
arresit or not, depends not on
- the legality of the arrest, but
on whether he has been
deprived of his personal liberty
to go where he pleases. o
When used in the legal
sense in the procedure con-
nected with criminal offences,
an arrest consists in the taking
into custody of another person
under authority empowered by
law, for the purpose of holding
or detaining him to answer a
criminal charge or of prevent-
the commission of a crimi-
nal offence. The essential ele-
ments to constitute an arrest
in the above sense are that
there must be an intent to ar-
rest under the authority, ac-
companied by a seizure ,or de-
tention of the person in the
manner known to law, which
is so understood by the person
arrested.
Several provisions of the
code of criminal procedure
regulate the manner whether

by a police officer or by a pri-

vate 'ERC?l 46, 48,
54, 55, 56, 57. and 64 of

the Cr P. C.). In the words of
Correlius CJ;
"By section 54 of the code,

it is that a police offi-

offence

and lack adegquate
otect the right
to personal , sometimes

arrest and detention thuuﬁh :
e

made in aceordance with t

vides scope for tifked 0p1 | £

arbitrary use of power

autherities. In this sec-
tion 54 of the code ol cruninal
Procedure 1898 can be men-

innocent in a ance,
F'q-pth: police much power
o delain who they like.
Though it is argued that this
provision is very essential for
the detention of the offender.
the reality testilies that indis-

‘and trial.

by Abul Hasnat Monjurul Kabir

criminate use of power of ar-
rest conferred by this section
causes innumerable incidents
where the police have used
this (Sec. 54) to harass one
person at the behest of an-
other.

Article 33 of the constitu-
tion of Bangladesh provides for
specific procedural safeguards
against arbitrary arrest and de-

tention and together with arts

32 and 35 makes:a total code
in respect of arrest, detention
Article 33(1] re-
quires that a person must, on
his arrest, be told why he is
arrested. "A warrant of a court
and an order of any authority
must show on their face the
reason for arrest where there
is no, such warrant order, the
person making the arrest must
inform the reason for his ar-
rest "(State of Madhya Pradesh
V Shobharam, AIR 1966 5C
1910).

Art 33(1) and (2} provide
that (I} a person arrested must
be informed as soon as’ possi-
ble of the grounds of arrest.
(II) he must be allowed to con-
sult and be defended by a
lawyer of his choice (IlI} he
must be produced befére a
magisirate within twenty-four

hours of arrest, excluding the
time necessary for the journey
from the place of arrest to the
court of the magistrate and (iv)
he must not be detained lor a
ﬁertnd longer than twenty-four

ours plus the time of journey
without the authority of the
magistrate. It may be men-
tioned here that these four
rights are not available to an
enemy alien and to a person
arrested under a law providing
for preventive detention which
is not the subject matter of
this discussion.

So an arrested person has
to be produced before the
nearest magistrate within
twenty-four hours and it is only
with the permission of the
magistrate that police can
bring the alleged criminal back
to the police station for further
interrogation and investigation.
Usually such permission. for
interrogation in a police sta-
tion is limited to 3 to 10 days.
After a charge sheet is framed
lor a non-bailable olfenice, the
accused is usually sent to a
prison to await trial. If the case

is not settled in 360 days. the
accused can be released on
bail.

After an arrest, when the

Power of Arrest =

accused is brought before the
magistrate, he usually engages
a lawyer to cbtair bail, but the
authority of the police to arrest
him is never questioned. The
power to arrest without war-
ranl and only on suspicion is
surely an arbitrary power and
more so in the absence of any
interpretation of this power by
thed highest court.

Theugh torture {s constitu-
tionally prohibited, it is
worthwhile to note that in
many of the cases, the arrested
persons face miserable torture
inside the police station.
There must, therefore, be pos-
itive checks so as to deter law
enforcing agencies from mak-
l-nﬁ unjustified arrests. One no-
table point under section 54 of
the Cr PC is that although it
does not require any warrant
of arrest, the police must have
reasonable grounds for making
the arrest. Therefore. when
the police unreasonably any
person under Sec. 54 legal
action can be certainly taken
against such member of the
law enforcing agency under
Section 28 of the Bangladesh
police Act 1861. ‘

The Police Act 1861,
Bangladesh Police Regulation
1943, the Dhaka Metropolitan
Police Ordinance 1976 and
other relevant laws contain
numerous provisions against
different abuse of police
power. For example. Section
52 of the Dhaka Metropolitan
Police Ordinance 1976 pro-

vides for imprisonment of upto -

one year for illegal arrest.
However there are.no known
rases of conviction and pun-
ishment of police personnel oh
these or similar other charges
of abuse of their power. Legal
proceedings against the police
hare become very rare. More-
over it is difficult to prove the
unreasonable action of the po-
lice. All these lead to make the
law enforcing agencies of this
country specially, the lice
Lhe least accountable organs of
the executive.

Under Section 8 of the
Special Security Force Ordi-
nance, the force can arrest
without warrant any rson
when there is reason to believe
that the presence or maove-
ment of such rson at the
vicinity of the Prime Minister
or the VIP is prejudicial to.
their physical security.

The situation has become
aggravated in metropolitan ci-
ties ¢.g. Dhaka. Chittagong and
Khulna. Intact the — applica-

tiosi of ihe Police Act 1861 was *
. syperseded by the Dhaka

Metropolitan Police Ordi-
nance, Chittagong Metropoli-
tan Police Ordinance. and the
Khulna Metropolitan Police
Ordinance respectively. By
Section 54 of the Cr PC police
can arrest vithout warrant any
person on  specified nine
rrounds where as through Sec:
tion 100 of the DMP. ordi

nance [similar section is also
provided on other metropoli:
a1 tity police ordinances) any
police officer may arrest with

out warrant any person Ccom-
mitting in his presence or

Law and Our Rights
Consumer Access to Justice in Bangladesh

ANGLADESH is a country
of nearly 120 million
people living in an area

of 1.44.000 34'! km. The popu
lation is md&tly rural. Bangla-

desh is vastly over-populated.

‘'On the top of it we are

| frequently visited by unwanted
. guests like floods, cyclones,

epidemics and other catas-
trophes. We live with abysmal
anerty thalt pervades every
acel of our lives. Half of our
ﬂupulaunn does not get any
ealth facilities whatsoever.

Ninety million do not have any
access to sanitation. Safe
drinking water is available o
only fifty per cent of the
population. -thirds of the
population are illiterate. Ac-
cording to the researcher
David Abecasis, the social situ-
ation in Bangladesh hinders
rather than facilities the poor
seeking redress. Corruption
creeps into the social fabric
very EEEHE. It is against such a
dismal backdrop that the
whole gamut of consumer ac-
cess to justice in Bangladesh
has to be viewed. There are,

within his views any offence
punishable order’ this ordi-
nance or under any other law
for the time being in foree. In
other words, the arresting
power is much wider irre-
sH_:i:tive of the degree of the
offence. The ordinance defines
many petty matters as offences
and for these the police can
arrest a person without a war-
rant according to Section, 100.
Wrong parking, obstructing a
footway, letting loose a animal,
indecent behaviour in public,
exhibiting mimetic, musical or
other performmance begging efc
enumerated in Section 46 to
98 are considered as the
grounds ol arrest.

Remedy against alleged po-
lice misconduct will also ﬁ
come uncertain due to some
procedural fairness towards
police. Although Section 46 to
.55 deal with the offences
committed by the police force,
Section 99 of the Metropolitan
Cities’ Police Ordinance (e.g.
DMP Ordinance) make their
application futile as Section 99
goes on saying: No court shall
take cognizance of any offence
punishable under the ordi-
nance except upon a repx«ut in

writing made by a police ofli-,

cer. People have {o rely on the
report of a police officer
against the misconduct or
misuse of power of police! Can
it be an effective remedy
against the arbitrariness and
wrongdoing the police? The
bitter post experiences can
not make us optimistic regard-
ing getting justice.

o 1 , -the Weomen and

Childreni Représsion (Special

Provision) Ac¢t was passed
which further increases the
power of police without afford-
ing any remedial measures
against the probabie  police
misconduct and misuse of
power. Such trend of incom-
plete and improper legislation
carries the risk of abuse of
power with itsell which in
noway help the people getting
justice. rather. aggravates the
prevailing undesired situation.

Abul Hasnat Mornyurul Kabir
Joint Secretary, Law Review

by S KM Maz-nu-nul Huq

however, some 'success stories,

Status of Laws

I shall not go into the scup;z
and content of the current law
lor consumer protection in

Bangladesh because that is not

my subject of discussion. I
shall limit myself to describing
salient features of some laws or
ordinances that have been in-
troduced to safeguard con-
sumer interests.

We inherited two laws from
pre-liberation days that deal
with the consumer interest —
the Control of Essential Com-
modities Act and the Pure
Food Ordinance. The objec-
tives of the Essential Com-
modities Act are to see to the
increase in the supply of any
essential commeodity, to secure

“its equitable distribution and

availability at fair price, to reg-
ulat® the production, storage,
distribution_ consumption
thereof, and®rade and com-
merce therein. The aims of the
Pure Food Ordinance are to
check adulteration of food. to
prohibit the sale of diseased
animals, unwholesome food
and the use of false advertise-
ments. It also prohibits per-
sons suffering from certain
diseases from manufacturing,
selling or handling food.

Although these laws help
secure the interests of con-
sumers, the consumer himself
cannot lc}dge_ a compliant with
the court, Only an inspector or
a government official is autho-
rized to lodge complaints, and
these officials can easily be
manipulated bé unscrupulous
businessmen. Even the imple-
mentation of minimum stan-
dards is not available. A 1992
report by the Consumers Asso-

ciation of Bangladesh (CAB)
says.

The Dhaka City Corporation
Authorities raided different
hotels and restaurants during
the last one year (1991) and
detected adulteration in food-
stuffs and improper environ-.
ment of food preparation in a
considerable number of hotels
and restaurants in the capital
city and more than 60 owners
were. put under penal action.
Another test report indicated
an alarming picture of quality
control measures. Out ol nine
popular ice-creams sold in the
market. only one was found of
safe quality for consumption.

After liberation, a real step
was taken to safeguard con-
sumer interest. This was done
withh the imtroduction bf the
'Dru (Ceowtrel) Ordimarice
1982, It was a unique, bold
step. Theré was much opposi-
tion. bota from national and
international Erﬂfitcers. The
objectives of the Drug Polic
are to increase availability an
accessibility of good quality
essential drugs. to ban non-
essential hazardous drugs from
the market. to encourage local
companies to produce drugs
and raw materials. and to
lower drug prices. Many of the
objectives have been achieved
despite treacherous opposition
from groups with vested inter-
ests. [t is a story of war with

1 aily Star Entertainment Guide

victory for the consumer.

Less successful in practice
is the Breast-Milk Substitutes
(Regulation of Marketing] Or-
dinance 1984, Under this Or-
dinance, no person is allowed :

tal] To make, exhibit, dis-
tribute, circulate, display or
publish any advertisement to
promote the use of any breast-
milk substitute;

(b) To create the belief that
breast-milk substitute feeding
is equivalent or superior to
breast-feeding; and

(e} To give any free sam-
ples, gifts, discounts, sponsor-
shiEI to health personnel.

ere again, no  ordinary
consumer can seek redress di-
rectly or even go to court.
These functions can only be
handled by an officer autho-
rized by the government. In
November 1991, the CAB con-
ducted a market study and
found that 50 per cent of 44
brands of baby food under sur-
vey did not mention superior-
ity of breast-milk, 47.73 per
cent used lanﬁuag: for encour-
use of the baby food, and
54.5 r cent did not state
medical advice on breast-
feeding.

Another area of concern re-
lates to the standards and
quality of agricultural and food
})I‘ﬂdﬂﬂ‘l& which require tests
1wy the Bangladesh Standard
and Testing [nstitute (BSTI).
The BSTI is responsible for
standardisation, testing and
control of the quality of these

products. However, many
companies to not even bother
to obtain BSTI reports, and
food products distributed in

" the market often do not com-

ply with the required stan-
dards. One market study car-
ried out by CAB in April 1990
showed that out of 82 brands
ol 19 [ood items, only 32 were
lound to bear the BSTI seal.

Fighting Injustice

In 1992, the Bangladesh
Parliament decided to enlarge
the scope of the Parliamentary
Petition Committee, empower-
ing any citizen to bring com-
Flaints of public interest be-
ora this committee. The Peti-
tion Committee started opera-
tions by looking into the death
of several hundred children. It
was a sensational case. Profes-
sor Hanif of the Children's
Hospital provec in a pioneer
study that Paracetamol syrup
using poisonous diethylene
lycol as solvent had caused

idney damage and led to the
death of more than 300 chil-
dren. With, the introduction of
the Parliamentary Petition
Committee, for the first time
in the history of Ban esh,
consumers are authorized to
lodge complaints directly with
the Speaker of Parliament,
who is also the Chairman of
this Committee. Al present,
the Committee is studying 17
petitions fromm members of the
pubilic.

There have been rare in-
stances where individuals have
fought against the injustice
caused by powerful companies.
However. a noted by the Amer-
ican publication, Law for the
Poor:

Consumer victories [re-
quently depended on sympathy

the vast

quote.

. their - knowledge

and shocking fact situations,
The costs of victory were high
and any long range or general
benefit was undiscernible.

At the outset, | told you that
ority of our people
are vn:gvrponr and illiterate. To
Syed Rashedul Hasan
of Dhaka University, "To them
the slogan of -internationally
recognized consumer rights is
meaningless and carries no
value". They have been ex- .
ploited for centuries. Even the
educated are not fully in-
formed about legal provisions
to safeguard consumer inter-
ests. Apart from the pro-
hibitive cost of litigation, there
is the additional possibility of
being harassed or threatened
by those with vested interests.
In any case, present laws
for consumer protection are
inadequate andp the penalties
are not sufficiently deterrent.

Upgrading Protection

There should be a compre-
hensive piece of legislation for
consumer protection. This
should include a provision for a

uasi-judicial machinery so
that the consumer can himself
obtain justice without incur-
ring the expense of engaging
lawyers or going through the
formalities of a court hearing.
Consumer organizations should
also be allowed to lodge com-
plaints on their own. Under
this Consumer Protection Law,
regional councils could be set
up at different places to facili-
tate hearings. ;

Non-governmental organiza-
tions should extend help by
providing legal aid to com-
plainants. Consumer education
must be intensified so that or-
dinary people are aware of
their rights and responsibili-
ties. They should know where
to o and whom to contact for
redress. The mass media, like
radio, television and newspa-
pers. should be involved in this
process. Consumer rights nr
relevant laws should, as far as

ossible, be included at all
evels of the school curriculum
and in universities.

The present odds might
seem discouraging. But we
should start somewhere, re-
membering Edmund Burke
who said : "Nobody made a
greater mistake than he who
did nothing becaiusec he could
only do a little." So with a lit-
tle, we can make a start.

The government should
take the lead in dealing with
serlous violations of the law,
ensuring that penalties deter
potential violators. Consumer
organizations need to work to-
gether and coordinate their
activities on behalf of con-
sumers, Instead of fightin
separately, they shetid: 'poo
experience
and courage, and work under
some sort of federation to
strengthen their bargaining
power. By linking with interma-
tional consumer organizations
like the 10CU, the federation
will find the courage and
power to sustain its fight to
improve the lot of ordinary
consumers, who are easy prey
to national and international
greed. '

Let us hope we shall win.

i S K M Maz-nu-nul Huq
Director, Department of
Women's Affairs
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