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‘Repeal All The Black Laws

Law and Our Rights

The Panorama of the Indemnity Ordinance

emer AS a sgverel

ate can be ascertained from
the Proclamation ol Indepe-
ndence declared on the (0th
April 1971 which states: "...
and in order to ensure for the

e of Bangladesh equality,
uman dignity, and social
justice, declare and constitute
Bangladesh to be a sovereign
People’'s Republic...." These
stipulations are reflected in
the Preamble as well as in the
Fundamental Rights Chapter of
the Censtitution.

The laws of a state must be
capable of justification in
terms of the demands and ob-
jects which the state seeks to
satisfy. Since our state seeks to
ensure equality, human dig-
nity, and social justice, what-
ever law tgnds to deny these
principles cannot claim justifi-
cation. But in Bangladesh we
see many laws which violate
the principles of equality, hu-
man dignity and social justice.
They are at the same time vi-
olative to the Constitution. Yet
they are in force. One of such
laws is the Indemnity
Ordinance 1975 lpas&cd by the
unconstitutional government
which came through a coup in

1975.

Ordinance purports to
bar any suit, prosecution or
proceeding against rsons
who were involved with the
preparation and execution of
the for the coup and the

amation of Martial Law.

coup was executed by the
killing of 22 persons a
whom were the President o
the Republic, ministers, non-
political figures, pregnant
women, four girls and three

HE end for the satisfac-
I tion of which Bangladesh
s

After the coup Martial Law
was ldimed through the
First al Law Proclamation

Order of 20th August 1975

effect from 15th August
1975. The Constitution was
made subjéct to the First
Proclamation and Martial Law
Regulations or Orders made by
the President. Subsequently,
pursuant to the illegal takeover
of power, the then president
macde the Indemnity Or-
dinance in exercise of the

powers conlerréd by Clause,

(1} of Article 93 of the
Constitution of Bangladesh.
Martial Law was withdrawn in
April 1979, and the 5th
Amendment of the
Constitution ratified all the
unconstitutional matters hap-

during the period of

Law in 1975 to 1979.

The, 5th Amend t.of the.

Comstitution was passed in
the Parliament by

two-thirds
m The =Indemnity
one of the en-

actments made during the
Martial Law regime is said to
have been rati by the 5th
Amendment.

- The 5th Amendment of the

Constitution serves @ wide va-
riety of tives. What will be

particularly discussed here is
whether the Parliament can
rat through amendment of
the . a law like the

Indemnity Ordinance.
Meaning of Indemnity

An Act of Indemnity is an
exercise of arbitrary sovereign

power. As Dicey says: "An Act
of Indemnity. again, though it
is the tion of illegality,

is alse. it should be noted, it-
sell a law." It is a retrospective

statute which frees persons
who violated existing laws and
were liable to punishment had

such Act not been made.

"On the determination of a
period of disturbance such as
rebellion or invasion. it is usual
for Parliament to pass Act of
Indemnity for the protection
ol officials for their acts during

by Isaac Robinson

E .

The new government has pledged to repeal all the black laws. The Daily Star; in its

bid to create mass awareness against the existing repressive laws, has

planned to

publish a series of articles highlighting the anti-people nature of these laws. In the
previous issues, we have highlighted the Special Powers Act and the Vested Property

Law. This issue is on the Indemnity Ordinance.
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the disturbance.,” writes
Justice F' K M A Munim. In
Common Law it is customary
for the Parliament to pass Acts
of Indemnity after war or in-
surrection to protect persons
who have acted bona fide.
Such indemnity would protect
ublic servants from criminal
Eahilitias as well substitute a
right to compensation from
public fund. However. they are
generally not made to protect
rsons who have acted mala
and without regard to hu-
man rights.
During the two World Wars,
a number of Indemnity Acts
were passed in Britain for the
.protection of those who acted
under some stress of urgency
and necessity. In Britain the

Right ol Hubeas Corpus can be

withheld by an Act of

Suspension ol Habeas Corpus.
But the suspension act does
not itself free an rson from
civil or criminal liability for vi-
olation of law. The practice in
this regard is to enact an Act
of Indemnity to free Queen's
servants who, while dealing
with people, violated laws. But
in Britain the exercise of this
arbitrary powers is very much
moderate in character. It is
evident from the history that
the Indemnity Act of 1801
gave a very little protection to
the official wrongdoers. The
Act provided defence against
action or prosecution for ap-
prehendjng, imprisoning, or
detaining in custody any per-
son on the ground of high
treason or treasonable prac-
tices. The Act, however, did
not defend the cases of reck-
less cruelty to a political pris-
oner or itrary punishment
or the execution of a political
prisoner between 1793 and
1801, and in spite. of the
Indemnity Act every man con-
cerned in the crime was left
liable to suffer punishment.
Indemnity in the
Subcontinent

The Constitution of
Bangladesh empowers legisla-
ture to make Indemnity Acts
in two selective cases. Article
46 provides that Parliament

irbriiigtog a6%y eroen 1tho.
mme -H'tﬂcw&puhﬂc m} dily .
other person in re t of an
act done by him t:m Mthg
with (i) the national liberation
struggle, or {ii) the mainte-
nance or restoration of order
in any area in Bangladesh or
validate any sentence passed.
punishment inflicted. forfei
ture ordered, or other acts
done in any such area.

The Constitution of India
also contains provision of in-
demnity stating that notwith-
standing the constitutional ban

‘on legislation infringing fun-

damental rights. Parliament
may indemnify any person in
respect of any act done in
connection with maintenance
or restoration of order In a
Martial Law area

There are instances ol
Indemnity Acts in British India
and Pakistan. The Indemnity
Act of 1919 read | "No suit or
other legal proceedings what
soever, whether civil or erimi-
nal, shall lie in any court of law
against any officer of govern-
ment. whether civil or mjli
Ltary. or against any other per
son acting under the orders ol
any such officer for or on a«
count of or in respect ol any

¥ the

act; matter or thing ordered or
done or purporting (o have
been ordered or done for the
purpose of maintaining or
restoring order in any part of
British India where martial law
was enforced. on or after the
30th May, 1919 and before the
26th of August 1919, by any
such officer or person : pro-
vided that such officer or per-
son has acted in good faith and
in a reasonable belief that this
action was necessary for the
said purposes.”

The Martial Law (Indemnity)

Ordinance 1953 contained al-
most similar provisions.

One thing is commen to
both the Acts that they, were
not intended to indJmnify
those persons who had acted
mala e. The protection was
based on objective satisfaction
that the government officials
acted in good faith and in a
reasonable belief. So any ag-
grieved person could bring a
suit, in spite of those
Indemnity Acts, if he could
prove that the action done by
the povernment official was
ba on illicit intention and
unreasonable assumption.
Ordinance Making Power

of the President

The Ordinance is said to
have made by the President in
pursuance of the Martial Law
Proclamation and in exercise
of power conferred to the
President under Article 93 (1)
of the Constitution.
Undoubtedly, the Constitution
does not confer any power to
any unconstitutional govern-
ment. The question is whether
a legitimate President could
make such Ordinance in exer-
cise of his légitimate !

Under Clause (1) of Article
93. no Ordinance can make
aily provision —

i) which could not lawfully

be made under the
Constitution by Act of
Parliament;

ii) for altering or repealing
any provision o the

Constitution; or \ .
fif} continuing in force any
provision of an Ordinance

previously made.
The provision contained in

. 9
AR

der the Censtitution by Act of
Parliament in exercise of its
legitimate power. So even a
legitimate esident was not
empowered to exercise his or-
dinanee making power in this
regard
Inconsistency with
Fundamental Rights
The Ordinance wviolates a
number of fundamental rights
aranteed by the Constitution.
nder Clause 2 Article 26 of
the Constitution any law incon
sistent with any fundamental
right shall be void to the ex-
tent of such Inconsistency.
Article 27 states that "All
ritizens are equal before law
and are entitled to equal pro-
lection to law”. This J'u'ilrf: is
a combination of the English
concept of equality before law
and the American concept of
equal protection of law as laid
down by the Fourteenth
Amendment of the United
States Constitution. It as
sumes’ in the words of Sir Ivor
Jennings "that among equals
the laws should be equal and
should be equally adminis
lered, that lives should be

treated alike. The right to spe

and be sued, to prosecute and
be prosecuted, for the same
kind of action should be the
same for all citizens of full age
and understanding and without
distinction of race, religion,
wealth, social status or politi-
cal influence.”

Indemriity Ordinande vio-
lates the concept of "equality
before law” because against the
same kind of action where
some people can sue, some
other people cannot sue. Again
under the existing law where
killers are liable to be prose-
cuted, some killers are ex-
empted from being prose-
cuted, :

Article 31 declares that to
enjoy the protection of the
law, and to be treated in ac-

- ‘cordance with law, and only in

accordance with law, is the
inalienable right of every citi-
zen. Article 32 states that "no
person shall be deprived of life
or personal liberty save in ac-
cordance with law.”

" The Concept of Supremacy

of the Constitution and Co-

The 5th Amendment of the

- Constitution ratified, inter alia,

the Indemnity Ordinance
1975. The Amendment is in-
consistent with the coneept of
supremacy of the Constitution
which is expressly embodied

’ in the Preamble and Article 7

of the Constitution. The
Parliament in Bangladesh can-
not be said sovereign in the
English sepse of sovereignty of
Parliament. because
Parliament's power to make
law is restricted by the
Constitution. The Constitution
is the supreme law of the land
although there are precedents
where Martial Law proclama-
lions were given supremacy
above the Constitution despite
the fact that the judges of the
Supreme Court had taken oath
under the Constitution to pre-
serve, protect and defend the
Constitution.

Clause (1) of Article 65 of
the Bangladesh Constitution

rovides that "There shall be a

arliament for Bangladesh (lo
be known as the House of the
Nation) in which. subject to
the: previsioms of  1his
Constitution. shall be vested
the legislative s of this
Republic.” Parliament in
Bangladesh can make law 1o
that extent as prescribed by
the Constitution. Thus. when
Edward Coke says that a
sovereign Parliament can ad-
judge an infant or minor of full
age or can attain a man of trea-
son after his death. such pow-
ers cannot be exercised by the
Parlilament of Bangladesh.
Parliament in Bangladesh can-
not be said sovereign in the
English sense of legally om-
nipotence for the very fact that
Parliament in Bangladesh is
the creation of a written
Constitution and must abide by
the provisions of the
Constitution.

Even the British Parliament
has its own liunitations. S A de

Smith says in Constitutional °

and Administrative Law' that
“In its early days Parllament
was a judicial as well as the
law-making body. It was the
High Court of Parliament,
supreme over other courts. But
It did not follow that its law
making competence was un
lHmited

It was also laid down in the

Bill of Rights 1689 that the
raising of money for the use of
Crown by pretence of |:u1=:r«:1r%1

tive was unlawful. During the

. time of James 1 there were

dicta to the effect that Acts of
Parliament contrary to com-
mon rights and reason, or
making a man a judge is his
own cause, were void. In addi-
tion to these, there are practi-
cal limitations on the legisla-
tive power of the Parliament.

The Parliament in

Bangladesh doesn't possess ®

r to amend the -
Constitutibn. The power to

unlimited

amend the Constitution is ex-
pressly embodied in the
Constitution and not above and
beyond the Constitution. The
amending power is subject to
limitatioms inherent in the
Constitution. "Court has power
to undo an amendment if it
transgresses its limit and al-
ters a basic structure of the
Constitution,” said Justice
Shahabuddin in the Eighth
Amendment case. :

In an Indian case Smt.
Indira Gandhi's election was
declared invalid on the ground
of corrupt process in the elec-
tion. During the pending of

appeal, the Parliameft by 39th
Amendment inserted Article

329 A (4) and (5) providing

that dispute as to the election
of the Prime Minister and the
Speaker would be decided by
the Parliament. The Supreme
Court declared the
Amendment void on Lhe
ground that it violated the
principle of free and fair elec-
tion which is one of the basic
structure of the Constitution.

As discussed above. the
Indemnity Ordinance violates
rule of law, fundamental hu-
man rights. equality before law
and justice which are the
essential postulates of the
Constitujiom: of Bangladesh.
Parliament cannot ratify such
an Ordinance on the plea of
exercising its amending

OWer. Simply saying

arliament doesn't have the
power to do this.

When we say that law is Lthe
mirror of deve t of a na-
tion. what thing we see in the
mirror, We see that Bangla-
deshi 1Aw validates killing of as
many people as necessary for
clinching te power. It encour-
ages unconstitutional change of
power,

None of the previous gov-
ernments took step to repeal
this law. Rather all of them
treated this issue to be a polit-
ical agenda of one particular
political party. But we don't
want to see this as a political
agenda of one particular party.

is is a curse inflicting the
whdle nation. We hope that the
present government will take
steps to repeal the law not
with a view to fulfil its politi
cal agenda but with a view to
setting a precedent that no
killing would go unpunished
and no one would clinch to
power ptherwise than In ac-
cordance to law and the con-
siitution. We also expect that
the opposition will cooperate
in this re:'geﬂ having realised
its moral obMgation apart from
the consideration of narrow
political gain or loss.

Isaac Robinson — General
Secretary, Law Review

PON the first anniver-
sary of the Fourth
World Conference on

i

men Iin Beijing last
September feminists around
the world are reflectively tak-
ing stock of the gains made
towards improvement of the
fruspf:ct of women since. In
he same vein, feminists and
waykers sensitive to the plight
of women in Bangladcsl? a-
sEnndenu:f foresee the main
obstacle to any substantive im-
provement — Bangladesh's
the Convention on the Elimi-

nation of Discrimination
Against (CEDAW),

A few words appreciative of
the importance of the CEDAW
ought to be said in order to
fully comprehend the fateful

‘effect these reservations spell

out not only for the women_of
Bangladesh but for the country
as a whole. The CEDAW arose
in 1979 as a culmination of
many years of hard work by
l[eminists, governments and
non-governmental agencies.

They all strived towards mak-
ing this a legally binding in-
strument .to eliminate gender
discrimination in all forms
around the world. Whilé it is
interesting that CEDAW was a
landmark among international
instruments in the United Na-
tions in that it came second
only to the Convention of the
Rig¥its of the Child in havin

the swiftegt ratification recor

ingall tr:}ty making history,

reservation on vital clauses to _

jcan

by Faustina Pereira

lie in this chronic denial and
non-recognition?

All of the Abrahamic reli-
gious of the world, Judaism,

- Christianity and Islam contain

sanctions within them that to-
day we gnise as conflict-
ing with core notions on hu-
man dignity. Slavery may be
taken as an example. Althou

this institution is generally
recogni by virtually all of
these religions. it is now out-
lawed and seen as one of the
most
human rights. The reason for
Lthis is because ultimately every
religion contains within itself a
mechanism for enrichment.

L

‘No religion is static. The moti-
vation behind why so - many
people still profess adherence
to one of these three religions
is that they are all living
creeds — they allow room for
interpretatign and consensus
among the faithful. Stagnation
sets in when a handful of
‘believers’ claim to hold the
key to interpretation,and inno-
vation and bar all others from
participating in an enduring,
dynamic and community ori-
ented faith. It is stringency of

this nature that attempts to

justify gender specific viola-
tions in the name of religion.
Just as slavery and torture and
racisim cannot be absolved with
Yeference to a set of prevailing
norms — social, cultural reli-
gious or otherwise; neither
the. perpetuation of
stereotype definition of gender

heinous violations of

'CEDAW' and Religious Expressionism:
A Complementary Duo

hot come about as a counter-
vailing factor to excuse denial
of fundamental freedoms
within the® boundaries of the
family. Therefore while the
State does and should attach
value to individual privacy
within the family, such respect
cannot make individual affairs
fully immune from state gov-
ernance or regulation, thereby
compromising women's status
and treatment in the 'private”
sphere,

When Ban%l(adesh entercd
reservalions Lo key areas ol the

CEDAW on the basis of the
Shari'a. it was not wrong to as-
sume that the position of
women of faiths and denomi-
nations other than Islam were
not taken into consideration.
But this Eoint shall not for the
resent be expanded upon.
owever, a closing point may
be made that the CEDAW itself
is not without its weakness.
Perhaps it greatest flaw is that
it unwittingly continues an
androcentric  approach to
women's human rights by us
ing a male standard [or de-
termining women's rights.

But it is CEDAW that nev-
ertheless continues to serve an
important function in bringing
women's rights issues to cen-
ire stage in the international
human rights arena. It is a
workable and highly acceptable
instrument for virtually all
countries of the world to ame-
liorate. the unfortunate posi-
tion of women in the world

Bangladesh's reservations on vital clauses to the Convention on
the Elimination of Discrimination Against Women (CEDAW)

remains the main obstacle to any substantive improvement to
the fate of women in Bangladesh,

ironically it also ranks first as
the instrument having the
most reservations than any
other international covenant.
Of the eighty substantive
reservations retained by States
Parties, Bangladesh lodged
reservations on Article 2.
Commitment to eradicate dis-
crimination;: Article 13-Equal
access to financial credits: and
Article 16 Elimination of dis-
crilniration in marriage and
the family. In a general reser-
vation Bangladesh stated it
does not consider as binding
upon itself these articles as
they conflict with Shari'a law
based on the Holy Quran and
the Sunna. ln other words, by
the logic. of this statement it
borders on saying that in
order to be in confermity with
the Sharia women must con-
tinue to be discriminated on
the basis of their sex (Art. 2),
be denied equal access along

with their male coynterparts
to financial credit (Art. 13)
and to be a subordipate in
marriage and family lile
(Art.16). But this conjecture is
extremely tenuous and can
hardly be a desirable stance
from which to deny one half of
the world population the dig-
nity. recognition and access to
privileges the only rightly be-
long to it. How can the denial
of basic human rights ol
women be justified as the dic-
tates of a particular religion?

Unfortunately, this mosi
obwvious premise, that women's
rights are human rights and
therefore all people by virtue
of their being wuman ought
to be treated equally. is not
nearly obwvious enfugh. Which
brings us to consider why this
shiould be so. 1s it the sheer in-
ability of the male component
ol the world to perceive
women as human beings. or

cloas some deeprooted interest

. history an

roles under the guise of reli-
gion and culture be exculpated.
A little appreciation of the
journeys of these
religious show that not only
have divergent interpretations
emerged and permutated
among themselves, but also
that these faiths are far from
monolithic.

A clear distinction ought to
be miade at this point between
those human rights that are
‘fundamental” and those that
are not. The main premise
[or doing so is to articulate
that "fundamental” rights are
central to the protection of
human dignity and therefore
must prevail over traditional,
customary, ' awd religious
rnorms that come in conflict
with them. If such traditional
customary and religious norms
are to be accorded the due
value they deserve, it follows
naturally that such nerms are
rich and bountiful enough to
accordance protection to all
those who come under their
purview. A culture's strength
ultimately lies in its ability to
provide such accommodation.

There is then the greatly
vocalized argument that ad
monishes the State's inter
vention in “private maltters
like marriage, divorce, dowry,
maintenance, inheritance and
custody. In other words, that a
clear dichotomy between pub-
lic and private realms ought to
he maintained. A private
sphere ol spciety that the gov
erninent st respect. While
state respect towards the
family as the primary unit ol
society is undeniable, it must
also be understood that a the-

* ory ol sovereignty that evolved

since the sixteenth and seven-
teenth eentury in English

, Common Law came aboul as a

reaction to the unrestrained
power of monarch and, later,
parliaments to make law. It did

community. When Bangladesh
made serious reservations to
some of the most crucial pro-
visions within the CEDAW. il
made turned the instrument
virtually useless, and closed a
most promising avenue avail-
able for the women of
Bangladesh. Bangladesh is
therefore a State Party to the
CEDAW in name only since,
according to the Vienna Con-
vention on the Law of Ireanes,
a State Party may deposit
reservations to a treaty it signs
only if such reservation's is
compatible with the object and
purpose of the treaty.™n the
case of Bangladesh, by making
 reservations on key issues (hat
go against the core concept ot

"~ the treaty it has oncde 'again

reified its position as a state
incompetent to carry oufl
commitments that it signs
and ratifies. Unfortunately it
uses the defense ol religious
expressionism (o excusc ils
breach of trust. Let it be an ar
dent request to the present
s povernment ol Bangladesh to
cast away this cammoultlage and
prove Bangladesh a serioup
and committed member of the
United Nations. as well as a re-
sponsible State Party. This can
best be done by acknowledgng
once and for all that religion
can no longer be used as an
excuse to perpetrate discrimi-
nation; it is generations of pa-

triarchal interpretation of reli-
gion that holds the biggest
stake and highest interest in
SECHL SOCklY 5 present status

quo maintained —  the core,
and divine basis of religion can
never allow misery and dis
crimination tg be the lot of one
halt of humanity

- Faustina Pereira — Advocate,
Supreme Court of Bangladesh,
Executive member — Law
Review
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930 Satran (Senal) 10-00 Ry Bas
Ru 10:30 Special 11:30 Specal
12:30 Dance Dance 100 Best of
the Best 200 Toanne Aw Fasane
3:00 Music Tigne

PTV

Tiawst Aw T
pna/HamdiMaat B:20 Cartoon
B30 Khabram 045 Fun Twme
995 TV Encyclopedid 925 Khat
Farmmsh 340  Sperts Chex
1005 PTV Geld 10:30 Englsh
Fim Darkwng Duck  10:55 Mast
Mast Sawye 11880 Khalwaw
1110 Sperts How 1285pm
Bscop ‘95/0asmw Maham 12-55
Our an & Hakeem
115 Ay O Kaham 180 Amy Ds
Shaem 200 Kmaa “Epdl

192 Bismillah -

365 Nawsber 4" Educatibn
528 Ran for 9th 555 Zameen
Pee Jintep (Drama Senall 6:2%
B Lowses 700 Enghsh News
7:30 Enghsh Fim  Star Trek Deep
Space Nue B-20 Hawwa K1 Nagm

920 Sw Taswver (Pakistam Film
194795 10:00 Khabarnama &
Commercial News 1100 Perwaan
1135 Home Victwme (New Senal)
1235 Musc Masters-Raag Rang
1 00 Khas Khas Khabeamn

ONEZ MORE SIP OF COFFEE
WJOULP PROBABLY BE
A MISTAKE

DD 7

00 Janmadwn 905 (Geetmalay
930 Mowe Club Film: Shwip 12 30
Swrer Asar 1:00 Diwtang Ohitang
Bole 1:30 Mowe Club Film 3:30

Fove (E4PS To Sliur Twé

—he r oMy FW
'z BRAKE F.lﬂ:’ CAN STOP

TRAIN. N TIME

TMEOTTL E
T E

Fm Hrag 530 News T7:20
Binodon 7-30 Bangla Sambad 8:00
Mar:ada B-25 Fk Tuku Basa 9:30
Urama 10:00 Dance Prog 10-30

News/Bengak Sambad 11-00
Closed

W S G -

PG, iy s | ) g i ).

ZEE CINEMA

8:00 Anari 1115 Privatma 2:30
Aap Ki Khatw  6:00 Safar 9.30

Ankush 12:38 Spotboy 4:00 Raja
Awr Rana

by'Jim Davis




