FOCUS

HE lirst question that
may arise in ones mind
is why westing of pro-
perty ? The answer is that the

property belonged to an enemy

national. The second question
is why is the persons called
enemy national ? The answer
is that the state is at, war with
the state of the enemy
national.

Now when we see the
properties of Indian nationals
are being treated to be vested
properties, what conclusion
can we inler? Bangladesh is at
war with India 7

Unfortunately the misappli-
cation and abuse of the vested

ropérty law compel us to in-
er to the wrong conclusion
that Bangladesh is al war with
Imdia. History says Bangladesh
was never at war with India.
Furthermore Bangladesh has
[riendship treaty with India.

The fact is that the enem

property law which is the ofi-
.spring of the Defence of Pak-
istan Ordinance enacted aftér
the outbreak of war between
India and Pakistan in 1965 was
unnecessarily carried forward

in independent Bangladesh

through the vested property
law.

Concept of Enemy /Vested
Property Law :

The law of enemy prﬁgerty
is the creature of war and has
become the international law
of war period. The rationale of

such law is to make it sure that
the property of an enemy na-

Vested Property Law : Trailing the Ghost of Pakistan &% @

tional do not render benefit to
the enemy state in any manner
or do not prejudice the de-
fence of the host state.

History of such law can be
traced back from World War-I1
of 1914 when the British Gov-
ernment decided to take ac-
tionn under the Enemy Trading
Act (1916) against the prop
erty belonging to either Ger-
man Mission or subject to
German influence. Conse-

uently Germany enacted the
Lnemy Mission Act 1921,
having the object of validating

the steps wilh, relerenice to
property formerly belonging to
either German Mission or sub-
ject to German influence.

Under the Enemy Trading
Act 1916 (British). the proper-
ties of those Missions were
vested in the various custodi-
ans of enemy pro ;

During tgﬂ Wuﬁ?ﬁt}{ﬁar IL, in
Hritish Ihdia, enemy proper-
Lies were maintained and con-
trolled by the Defence of India

Act and les 1939,
Indo-Pak War 1965 and
the Root :

The existing Bangladeshi
iaw on vested property had its
origin primarily in the Defence
of Pakistan Ordinance 1965
and the Rules made under

Law and Our Rights__
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Repeal all the Black Laws

Bylsaachbmson

The new government has pledged to repeal all the black laws. The Daily Star, in its bid to
create mass awareness against the existing repressive laws, have planned to publish a
series of articles highlighting the anti-people nature of these laws. In the previous issue,
we have highlighted the Special Powers Act. This-ssue is about the Vested Property Law.

thal. After the putbreak of war '

on the 6th Sepltember 1965
all the properties of Indian na-

tionals in Pakistan were vested

in the Pakistan Government as

enemy prnpertg.

Yet after the cessation of
the war the provisions regard-
ing enemy property were car-
ried forward through the En-
emy Property { Continuance of
Emergenicy Provision] Ordi-.
nance 1969,

Alter the independence of
Bangladesh all the property
vested in the Pakistan Gov-
ernment in the 'eastern part
were vested in the Bangladesh
Government under President's
Order No. 29 of 1972. _

In 1974 another Ordinance
was unnecessarily enacted |
unnecessary due to the exis-
tence of P.O 29 of 1972) to
vest all the enemy property of
Pakistan regime in tli:e and of
Bal:rl.%ﬂdtﬁh Governmment.

e concept of the term

‘enemy” was changed in the
evenl of the emergence of
Bangladesh as [ndian nationals
became the " alien friends" of
Bangladesh. And thus the term
‘enemy property” was techni-
cally calﬁ:d ‘vested property.”

For the maintenance and
administration of the vested
properties a new law called
the vested and Non-resident

Property [Administration) Act
1974 was enacted. The pur-
pose of the, law was rather to
benefit the personas whose
property were already vested
in the Government. The law
provided that—

# The government would
constitute Cominittees to be
called vested and Non-resident
Property Management Com-
niittee for protection, good
management and assertion of
title: of vested and non-resi-
dernls property.

# The committee would not

be entitled to transfer any
vesied or non-resident prop-
erty. :

# The committee would
only be entitled tg let the
property on lease on a monthly
or annual basis. -

# With the written consent
of the owner the commitiee
could transfer vested or non-
resident property.

#, The committee would re-
turn the income from any non-
resident property to its owner.

In short, the power and
function of the committee was
very similar to that of a
guardian of a minor child.

But, the schemme of the law
was never given effect. No
committee was constituted
until the 7th of December
1976 when the whole law was
repealed by an Ordinance.

After repealing of this law,
there .remained no aafegu%::l
to the people whose propér-

ties were vested in the custody

of the government. Further-
more, the Ordinance of 1976
granted arbitrary power to the
government to dispose of the
property by way of transfer.

Repression Under the Law :
; Hindu community people
throughout the country are re-
pressed by the local muscle-
men, matbars, political leaders
under the colour of the law.
The right to property ensured
in the Constitution is illusory
to them. Not only that the
right to properly is viclated,
the right to equality belore law

is in jeopardy as since the law

is being used against a particu-
lar community.

Government's pnw_ef' o
transfer vested property has
aggravated the situation. In
many -case's government offi-
cers of the ashildar office
were found involved in the

pfnceala of
someone In. the name o
vested property law.

elements that creates commu-
nal disharmony in the society.
Vested interested guarters are
always prepared to create
comimunal tension in their re-
spective areas so that they

the country,
the law is not sufficient. A
* nuinber of actions must follow
the repeal. First of all, a list
containin

amount ol property disposed,

Impact of Vested Property Law on Rural Bangladesh -

' |Based on an exploratory study conducted by Dr
Abul Barkat, Dr. Shafique uz Zaman, Dr Azizur
Rahman and Dr Sujit Poddar. 8 Unions of Gazipur,
Sirajganj, Barisal, Brah-manbaria and Habiganj
districts were served under the study.]

# Over 46 per cent of the Hindu households in
the sample unions were affected under the law.

# The average amount of land per household af-
fected under the law, according to official
records, was about 100 decimals.

# The estimated total Hindu households affected
since the Pakistan period would be 10,48,390
and the estimate amount of total land disposed
due to these would be about 1.05 million acres.

# The target of enlistment under the law was
mostly agricultural land, followed by homestead.

# In terms of land holding structure, compared
to the past, the proportions of landless persons
. has increased and the proportion of rich farmers
has decreased.

# Even, some respondents who were
rich/small/marginal farmers in the past, own no
land at present. '

# The highest proportion of respondents were
dispossessed mani tion of documents, fol-
ent by others.

# The highest prn' rtion of respondents lost
ﬂ;’q?ir land during 1 -7 1. followed by the period
1976-81.

# Two-thirds of the affected persons do not feell
secured to live in the area.

Case Study
Case 1: Physical and Legal Disposition

Mr PKH, a 30 years old businesasman. At t, he owns

presen
only 21 decimals of land. 1034 decimals have been enlisted

u VPA.
The father of the respondent was a homeopathy practi-

uoner. :

Suddenly in 1973, Mr MN [respondent’s father) I:‘EIIL"Ei‘.-'Ed a
written notice that their property (1034 decimals) has been
declared as vested property. At that time, the respondent's
father was seriously ill and the respondent was only eight
years old. Then the respondent's father asked one of his clos-
est friends. Mr. Das (whose land was also declared vested), to
help him to get lease of their parental property. After the
death of the respondent's father in 1974, while Mr Das was
organizing the process of leasing, an attempt was made to kill
Mr-Das. He received three bulet injuries and was admitted to
Bogra Mohammad Ali Hospital

In the mean time, the properties of the respondent was
leased out to third party. The lease of the property were Mr
BZ and four of his associates. It relevant to mention that Mr
BZ was a very influential matbar and a rich farmer and also
important personality of that area. He managed to take lease
three-fo s of the respondent's total property [as listed un-
der VPA) while the others got the rest.

Case 2: V of Temple and Surrounding Land

Mr GCN, a 84 years old priest of Sharbodharmer Sha-
monnnoy (Synthesis or harmonization of all religions) came to
this Sharbodharmo Mondir at the age of five, and since then.
he had been serving the temple. He believes in harmonization
of all religions.

Sharbodharmo temple was a self-financing temple. About
2500 decimals of land belonged to this temple, In mid six-
ties, the whole property was declared enemyv property.

As the land was declared enemy;]pruperl}r. Mr GCN wenl 1o
Tahsil office. The concerned officials asked him to take the
land lease. Mr GCN refused to dq so since the property be-
longed to the temple. One day in 1969 the local UP chairman
came with his mmusclemen and took the possession of the
land. Mr GCN resisted but falled to regain the possession of
land ‘except-the {emple. In 1972. soon after the liberation. Mr
GCN recaptured the land {the UP Chairman was a collaberator
of Pak. army. and after liberation. had to hide himself to
escape revenge of the local people). But after 1975. Mr AA
ithe musclemen of the UP chairman) and his associates again
engulfed the whole property.

However. In order to save the property of the temple. a
comimittee (committee for the recovery ol the property of
Sharbodharmo) comprising local Hindus and Muslims was
formed. But the committee failed fo retain the property of the
temple. '

nce Mr GCN and the members of the temple are still liv-
ing in the temple and trying to regain the property of the
termple, Mr AA and his suf.vpﬂnrrn continued their outrage on
the members of Sharbodharmo. Sometimes they have bheen

using very dirty ways te evict the members from the temple a
few days ago, for example, Mr AA and his musclemen haye

glarted 10 use some area of the temple as open toilet. As the
meibers of the temple came to protest against it, they were
beaten. Later two daughters of Mr GCN were kidnapped. GCN
and the members of the temple were also tortured.

Mr GCN's family comprises. at present, twelve members
and suflers from serious economic crisis. Begging is the only
source of income for the family and for the temple. Mr GCN

«demands immediate release of the property temple and guar-

antee of the security of his religious practice as a free citizen.

Case 3: Illegal Auction of Vested.

Mr'AK, a 30 years old tradesman, is running a family of
eight members. Out of the 360 decimals of land owned by
him in the past 352 decimals were declared as 'enemy prop-
erty’ about 28 years back: Now the respondent owns only
(eight) decimals of land (i.e. the homestead) i

Mr. MM. the UC member and an influential Muslim League
leader ol the locality once came to the house of the respon-
dent and said "Since vour property has been declared as en-
emy property, you are to surrender the same to me." The re-
spondent’'s father declined to de so. A few days later,” Mr MM
came with his collaborators and hoisted red flags around the
45 decimals pond of the victim organized spot auction with-
out inviting other interested parties and took possession of
the same lapd himsell as the highest bidder.

The remaining 307 decimals of land also have been force: -

fully engulfed by local influentials but the respondent did not
dare to disclose their names for fear of death or insultation of
the female members of the {amily.

Case 4: Vested by Advantage of Tem Absence

Mr AKC is a 45 years old Government College Teacher. His
father was killed by the Razakars during the Liberation War.
He inherited 316 decimals of land including homestead pond
and garden. After liberation. Mr AKC went to India for higher
study through proper channel. While he was residing in ]ti;lia.
his property was declared vested and engulfed by the loecal
musclemen evicting his mother and sister from the house,

After returning home. Mr AKC contacted the officials of
Land Revenue Oflice and requested them to ensure the pos-
session of his own property, But he was refuised. He then liled
a case 1o the court against the beneliciaries. The accused per:
sons [beneficiaries| did not appear at the court and the ver-
dict of the court came in favour of Mr AKC. As soon as the
beneficiaries came to know about it, they warned Mr AKC to
leave the area otherwise he will be killed. Thereafter Mr AKC
did not try to regain his property He left the place and
started to five in the city with his faily
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since’ Pakistan period should
be published by the Govern-
ment.

dispossessin Secondly, steps should be

taken to identify the real
owner or the successors to the
real owner of the property and
the property is to be returned
back to such owner or its suc-
cessors. Property of the de-
ceased persons should be dis-
tributed to his successors only
according to the law of inheri-

This law is one of the major

could grab the properties of tance and in this scope the
Hindus driving them out of the Government could take the
count opportunity to remove the dis-

Un?i’l'-;e other black laws of

criminatory practices in Hindu
mere repeal of

law of inheritance by providing
legal basis for Hindu women 1o
succeed property equally.

Isaac Robinson — General
Secretary, Law Review.

name, address,

Workshop on Public Interest Law

A two-day wnrkshuF on Public Interest Law will be held
on the 26 and 27th July 1996 at the Old High Court Building
premises. The workshop is organised by Madaripur Legal Aid
Association and Ain O Salish Kendra.

Judges and senior lawyers ol the Supreme Court of
Bangladesh will be the discussants at the workshop. Lawyers
and NGO activists interested to litigate in public interest mat-
ters are invited to attend the workshop.

Background to Public Interest Litigation

Although litigation enjoys a popular perception as the
cornerstone of rights protection. there are limitationis — ex-
pense. delay, distance from the courts -- on access to justice
through litigation. Furthermore, internal obstacles to %itiga-
tion, such as restricted notions of locus standi, cumbersome
rules ol procedure and their strict application and the narrow
range of available remedies add to the reality that access to
courts is rarely synonymous with access to justice.

These limitations on litigation mean that issues which af-
fect classes of persons or the public interest fail to be ade-
quately addressed by the legal system. An innovative path to
widening access (o justice has been found in the concept of
public interest litigation or social action litigation (PiL/SAL)
which has been developed most notably in the USA and India.
Introducing PIL methods may open up the possibility of
adapting our legal system to EE-T.EEEHE}I the rights of sgjf-em-
ployed workers. undertrial prisoriérs, bonded labourers and
others.

Concept of Public Interest Litigation

In PIL, -a public spirited citizen seeks to enforce public
duties or restrain public wrongs on behall of a person or a
determinate class or group of persons. It is an attempt at
balancing the scales of justice' by egualising the resources
available to organised and unorganised groups. PIL, as a
movemernt, seeks to make the fundamental rights guaranteed
in the Constitution meaningful to 'excluded sections of the
community. - Moreover, it acts as a bridge hetween the
Fundamental Principles of State Policy and the Fundamental
Rights enshrined in the Constitution. while at the same time.
enhances the reception of international norms and standards
of human rights into domestic law.

In PIL. the rights of the public are affected though there
might be no direct or specific injury to any one member of
the public as such. PIL is thus undertaken for redressing a
public wrong or injury, enforcing a public duty. protecting so-
cial and collective rights amd interests and vindicating the
rule of law. It is essentially directed towards . governmental
lawlessness and as much against the non-performance of con-
stitutional and statutory obligations as against mis-perfor-
mance,

Nature of remedies available to Public Interest Litigation

One of the unique features of PIL is the nature of remedies
which the courts have fashioned. Thus. immediate relief can
often be granted in terms ol interim orders. Orders have been |
made for affirmative actions and continuous monitoring as
well as the appointment ol independent investigative com-
missions which would report to the court on the implemen
tation of schemes. '
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