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FOCUS

" The Farakka

N a speech to the Special
Political Commmittee of the
United Nations in 1976,
The Indian Foreign Secretary
stated, "Problem of Calcutta
pert has been studied for more
than a century. Enquiries inte

the problem were stated as

early as 1853 by Sir Arthur
Cotton and continued by a long
series of rts and expert
commissions. All of them con-
cluded that the enly means of
saving the port from its im-
pending destruction was by in-
ereasing and regulating the
head water supply through the
construction of a barrage over
the Ganga near Farakka.” -

The question of whether
the Hoogly was deteriorating
by silting up was taken by the
Government of India in 1833.
Since then upto 1946 a num-
ber of committees and experts
were for the purpose
but their findings were not
unanimous. Of the three-per-
son Hoogly Commission, ap-
pointed to investigate the mat-
ter in 1853. one member dif-
fered from his colleagues on
the question of deterioration
stating, "l find nothing to lead
us to anticipate any future de-
terioration beyon such as
may arise from a tem
shallowing of some of the diffi-
cult channels while a changs is

on near it."
Vernon-Hareourt carried
out tw for the com-
‘missioners of the Port of Cal-
cutta in 1896 and in 1905, and
concluded that any slow dete-
tion could be remedied by
‘tr ., that is by con-
centrating river and tidal
currents into a e channel.
As late as 1939, Oag, a
Deputy River Surveyor
for the Commissioners of the
Port of Calcutta co ed that
there was no evidence of dete-
rioration in the river and
added "It is definitely estab-

. lished that the navigability of

the river has improved durir
the last hundred years and,
while in more récent years
improvement must be at-
tributed largely to the Com-
missioners’ dredging policy.
the capacity of the river and
tidal conditions show no indi-
cations of general deleriora-
tion." ;
Thus at least none of the
above experts noted remark-
able deterioration in the Hoo-
gly and concluded that a bar-
rage across the Ganga near
Farakka was the ONLY solution.
Rather some of them sug-
ﬁesttd for river training, and
redging for iniproving the
navigability ol the river. (It may
be noted here that the lower
H v has been continuously
dredged since 1906). The
foresaid statement of the In-
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United Nations in 1976 was
therefore a distortion of [acts.

» The 'Harmon Doctrine of
absolute territorial sovereignt
over international river, ic
originated in the US in 1895
has in fact never been followed
and practised by any stale, not
even by the US. Thus while re-
solving the Rio Gronde dis-
pute. the US did agree to pro-
vide Mexico with water equiva-
lent to that which Mexico had
used before the diversion of
waters from the Rio Grondo
for frrigation purposes in the
Us place. The 1933 Mon-
tevideo Declaration adopted by
the Seventh International Con
ference of American States
limits the right of utiization of
common waters by the obliga
tion not to iniringe the legal
right of utilization of other
states. Similar views are also
expressed by the Inter Ameri-
can Bar Association, the Insti-
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tute of International Law and
the International Law Associa-
tion, the 1977 UN waiter Con-
ference at Mar del Plata has
also accepted this view of basin
states' responsibility in dealing
with common walters.

Hesides, in a number of
ceurt cases the US S me
rado

Court Ecl.g. Kansas vs Co
UE}U.'Z‘. orth Dakota vs Min-
nesota, (1923), New Gersey vs
New York (1931 etc.]. the
Swiss federal court [e.g. Aargan
v. Zurich (1878), Schill Nausen
vs Zurich (1897), etc.] and the
German Court [Wathember
and Prussia vs Baden (192
asserted that they invoked the
principles of equitable appor-
tionment and limited territo-
rial sovereignty as established
rinciples of international law.
imilarly the Italian Court pf
cessation "asserted that
‘International Law recognizes
the right on the part of every
riparian state to enjoy as a
participant of a kind of part-
nership created by the river”.
In view of these court deci-
sions, any claims by India of
absolute territorial sovereignty

over the Ganges water are

against all national and inter-
national case laws; and inter-
national conventions and prac-
tices.

India started constructing
the Farakka barrage on or be-
fore January 30, 1961, without
giving prior notice and infor-
mation to Pakistan about the
project. in total disregard to
Article 7 of the 1933 Montev-
ideo Declaration of American
Statés, which Frn\ddes that
"The works which a state plans
to perform in international
waters shall be previously an-
nounced to the other riparian
states”. The 1957 Buenos Aires
Resolution of Inter-American
Bar Association requires the
consent of a co-basin state
when that state may suffer
damage or injury as a result of

“a ]::::rma:l work. Pakistan op-
RO ‘the construction as it
a

da t to the waters of the
Ganges, which rested primar-
ily on.the G Kobadak Pro-
t. At this stage India should
ve suspen the construc-
tion and maintained the status
uo pending settlement of the
ispute as required by the
rovisions o the 1933
ontevideo Declaration, . tl!:f:
1965 draft convention, the
1961 Salzburg Resolution etc.
But India did not suspend the
a;:atrucﬂnn but fuﬂ;::d from
very beginning the strategy

of procrastination by holding a
series of fruitless discussions
and meetings with Pakistan
during the period 1961 to
1970. Pakistan raised the dis-
m United Nations and in-
the superpowers of the

di "

B%fum President Kosy-
n wroteé a letter to Mrs.
andhi urging a settlement
along the lines of the Indus
Waters Treaty (i.e. th the
mediation the World ki.
But India openly rejected the
suggestion: Pakistan also
to construct a parallel
Barrage in the vicinit

of Hardinge Bridge whic
would | te an area of 6.35
million acres in the west and
south west of East Pakistan. (in
1969, East Pakistan irrigated
only 2.6 million® acres). The
barrage was also intended to
store water for dry season use.
India reacted to It and
otested stating that the pro-
t if execuled "will cause
o large tracts of terri-

tory belonging to India by way
of submersion and erosion

. even a dro

injure the upstream area of In-

On December 16, 1971,
Bangladesh became indepen-
dent. Because of the role
plarcd by India during the war
ol liberation, an euphoria of
Iriendship for India swepted
the simple and peace-lovin
people of Bangladesh, who fell
a debt ol gratitude (o it. Indja
was quick to take the full ad-
vantage of the situation and
won from Bangladesh its ac-
ceptance that India has a right
to use the Farakka Barrage
without concluding a perma-
nent treaty
Ganges waters with Bangla-
desh, which the author feels,
was a technical blunder! Not
only that., shortly after the

construction of Farakka Bar- -

rage and its feeder canal in
1974, India secured an in-
terim agreement. dated April
18, 1975 with Bangladesh al-
lowing the former to run for
experimental purpose the
Farakka feeder canal for a stip-
ulated Fenud of 41 days from
April 21 to May 31 1975. Ac-
cording to: the terms ﬁf
agreement, India would with-
draw between 11,000 cusecs
and 16,000 cusecs of water
during the s ified period to
run the Farakka feeder canal
and ensure the continuance of
remaining flows to Bangladesh.
The agreement had provision
for extension. After the expiry
of the agreement, India should
have stopped withdrawing
of water. But with-
out any further agreement,
India cnmfph:tﬂd full commis-
sioning- of the project by di-

to share the -
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by Mohammad Mujibur Rahman

verting 40,000 cusecs of wa-
ter, the full extent of the ca-
pacity of the barrage. flouti
all international laws an
practices in this regard.

In March 1977, Mrs. Indira
Gandhi’'s Congress was de-
feated by the Janata Party. The
new Government took con-
crete steps towards reviving
good neighbourly relationship
with Bangladesh and felt the

urgency of resolving the
Farakka problem. ithin
weeks, an understanding was

reached with Bangladesh on
the sharing of the Ganges wa-
ters. After six months of de-
tailed negotiations the Ganges
Water Agreement of 1977 was
signed. According to this
agreement, the sharing of the
Ganges water between
Bangladesh and India would be
from 1st January to the 31st
May every year. The minimum
levels of India and Bangladesh
entitlement was 20,000 cusecs
and 34,500 cusecs respec-
tively to be received during the
last ten days of April every
year. The minimum guantum
would increase at a gradual
rate over every ten day seg-
ment of the ‘lean-period’ until
it reached the maximum level
of 40.000 causes for India and
58,500 causes [or Bangladesh
in the first ten-day segment of
the 'lean period'{rom 1 to 10
January every year. The
agreement guaranteed that if
during a particular ten-day
eriod the Ganges flow of
arakka came down to such a
.evel that the share of

‘least eighty

Bangladesh were lower than
eighty
ment o
water o Bangladesh during the
ten-day period should not fall
below eighgghper cent of its en-
titlement. e agreement was
lor a term of five year, to be
ended on November 4. 1982.
It provided for further exten-
sion hﬁ mutual agreement be-
yond the stipulated five years.
In January 1980, Mrs.
Gandhi's Congress party re-
turned to power. Mrs Gandhi
seemed to be very unh
with the terms of the lagf';
agreement and took no. step to
extend the agreement, beyond
November, 1982. In its place,
Mrs Gandhi negotiated a
memorandum of understand-
ing in October 1982 with Gen-
eral Ershad. It was decided not
to extend the 1977 interim
agn:emﬂnt. Not only that, the
1977 agreement protected at
er cent of the
entitlement of Bangladesh in
the event of an exceptionally
low flow of the Ganges at
Farakka. This clause was omit-
ted from the 1982 memoran-
dum of understanding. This
means that the minimum
share of Bangladesh during the
lean month is no longer fixed
and secured. As such in the ab-
sence of guarantee clayse, very
little or even nothing will re-
main below Farakka for
Bangladesh after the with-
drawal of the share of India at
Farakka in case of an excep-
tionally low flow of water or
diminishing level of water as a

er cent of its entitle- .
water, the release of

result of irrigation develop-
ment in India and. Nepal.
In accordance with Article

6 of the 1972, Indo-
Bangladesh fri:ndahlg treaty,
the Indo-Bangladesh Joint

Rivers Commission was estab-
lished to develop these com-
mon water resources on coop-
erative basis. in the joint Indo-

Bangladesh Prime Ministerial
Declaration of May 16, 1974, it
was recognized that the

Ganges dry season flow would
have to be au nted and de-
cided that the Joint Rivers
Commission should study the
best means of such augmenta-
tion. ﬁccnrdinglj. the IRC met
monthly from June 1974 but
its discussion came to a stand-
still as the Barigladesh Team
supported one method of in-
creasing the flow and the Indi-
ans another, Bangladesh pro-
posed that the dry season flow
of the Ganges should be aug-
mented by the construction of
stforage reservoirs on the
Ganges Himalayan tributaries
with the cooperation of a third
party — Nepal. The monsoon
waters of the tributaries could
be stored in these reservoirs
for release later in the dry sea-
son when water becomes
sCcarce.

The Indian teams opposed
the concept. apparently be-
cause, in that event the control
of the Ganges waters would
mainly vest upon Nepal and
the Farakka Barrage would be
redundant. The Indian pro-
posal for augmenting the dry
season flow of the Ganges
consisted of a barrage across
the river Brahmaputra at

Suspicions Run Deep over 'Poison’ Water Deal

Sceptics in Nepal are reluctant to believe that a key water-sharing treaty with India will be as
mutually beneficial as the government makes out. The accord now faceés a potential
parliamentary hurdle, with the main opposition party making allegations about "secrgt deals.”
M

Jan Sharma writes from Kathmandu

" new Indo-Nepal treaty
seeking to end five yea-
rs ol controversy over

the sharing of water resources
along the Mahakali river could
become a casualty of political
uncertainty in Kathmandu.
It could also exacerbate al-
reqacly sensitive bilateral rela-
tions. Some Nepalis feel they
are being bullied and cheated
by their bigger neighbour.
The accord. which has not
t been ratified by parliament.
as already been attacked b

‘ constitutional lawyer Ganes

Raj Sharma as a "slow poison”
to Nepali nationalism.

‘The treaty is the first
round.” says Sharma. "In the
next round, Nepal is going to
lose something, India will say,
‘We have flvrn ou this muc
— now tell us how much you
are g to give us.”

His attitude represents a
widespread feeling in Nepal
that India has repeatedly used
its overwhelming peolitical and
economic muscle to get its way
on water-sharing agreements.

Harnessing water resources
lor hydroelectricily. irrigation.
floed control and navigation is
key to local economic pros-

rity. However. progress has

n marred by mutual suspi
cion, r homework on the
part of Kathmandu officials and
what is r in Nepal as a
lack of magnanimity on the
part of India.

The 18] Tanakpur Treaty
has been a particular bone of
conlention, partly because it
gave 2 8 hectares of Nepall

etc.” India urged that “ne con- territory to India for a hydro-
struction should be under: | electric project. The accord
taken on the Padma which may | was never submitted 1o par
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liament for approval.

That deal has now been in-
corporated into the new treaty
the 236-kilometre

coverin

Mahakalli river. which flows
through western Nepal and
India.

Water “Resources Minister
Pashupati Shumshere J B Rana
attributes the agreement to
the new Nepali government's
determination to resolve the
Tanakpur issue and create bet
ter understanding with India.

Foreign Affairs Minister Dr
Frakash Lohani says the most
important feature of the treaty

I8 that it shares water "on the

basis of mutual interest and
equality”.

Prime Minister Sher Ba-
hadur Deuba promises that it
will bring benefits to both
countries, d

The agreement specifies
how much each country can
extract in the wet and dry sea-
sons. Il says the contested
Tanakpur land will remain part
ol Nepal and that India will re-
ceive a continuous supply of
electricity from the Tanakpur
Barrage. free of charge.

A Jjointly-funded ener
projeci will be set up in tH
nrea where the river forms the

international bounda and
neither country will reduce its
flow or level except by mutual

agreement.
A Mahakali River Commis-
sion  will be established,

‘guided by the principles of
equality. mutual benefit and no
harm to either party”.

Despite government assur-
ances that the agreement is a
constructive way forward,
Ganesh Raj Sharma's criti-
cisms show that selling it to
the country will not be easy.

Some critics say India
"sabotaged” Nepal's ambitious
plan for the 5800 million Arun
lil hydroelectric project —
which the World Bank pulled
out of last year — because New

Delhi felt it would be more in.

conirol ef the proposed power
scheme that forms part of the
ncw (reaty.

Meanwhile. the main oppo-
sition party. the Communist
Party of Nepal — Unified
Marxist Leninist (UML), which
initially supported the accord,
is now having second thoughts
and has not decided whether
to endorse the treaty when it
is presented to parliament for
ratification in June,

Nepal s three-party coalition
survived a no-conficlence vote
at the end ol March, but the
government's lLiiklustire per-
formance and sharp divisions
among the coalition partners
could precipitate a snap elec-
tion at any time. The new wa-
ter agreement would be a ma-
jor campaign issue — ensuring
that the issue which has
soured relations between India
and Nepal for so many years
will continue to cause damage.
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Problem: Seeking a Solution

Go opa and a canal to take
water from that river through
the northern area of
Bangladesh to Farakka. At a
later stage India intended to
construct three storage reser-
voirs ' by constructing three
dams, one on the river Dihang,
another one gn the Subansiri

and the- last one the Ti-

ailmukh Dam on the Barak,K a '

ribut of the river Meghna.
The Indian scheme was not
acceptable to Bangladesh be-
cause (i) it would entail a loss
of large tracts of precious agri-
cultural land; (ii) a lair?;e nume-
ber of peéople would be up-
rooted in the most densely
pﬂPulatEd region of north Ben-
gal, (iii) it would represent a
threat to the snvcrc:li‘int of
Bangladesh. "The Farakka gar-
rage gave India nearly com-
plete control over the sea-
son {low of.one of Bangladesh's
two major rivers; the proposed
Brahmaputra Barrage could
give India control over the
other". (Sharing the Ganges by
Beén Crow). This contention is
further substantiated by the
fact that India planned to
construct a dam at Tipaimukh
on the river Barak, which
would certainly not augment
the flow of the Brahmaputra
(or for that matter, of the
Ganges):. but would enable In-
dia to control the waters of
Meghna the third major river
pf our country and with it to
complete the control of the

entire river system of
Bangladesh! :
Conclusion °

As already stated, the lower
Hoogly has been continuously

,dredged since 1906, as a re-

sult "the navigability of the
river had definitely improved
during the last hundred years."
reported M Oag, Deputy River
Surveyor in 1939 while con-
ducting an investigation of the
H y for the Commissioners
of the Port of Calcutta. But
since late 1960s, the operation
was mysteriously slowed down,
affecting adversely the naviga-
bility of the port. In 1975, the
Indian Parllament's Public Ac-
counts Committee investigated
the accounts of the Calcutta
Port for the years 1968-69 to
1072-73 and reported, "(The)
dredger utilization of Calcutta
Port has been miserably low
and the same has affected the
navigability of the Port” {India,
Lok Sabha, Public Accounts
Committee 175 Report. Audit

rt on the Accounts of Cal-
cutta Port Trust, Delhi 1975).
There is no doubt that instead
of constructing the Farakka
Barrage, the Calcutta Port
could otherwise be rescued by
continuous and systematic
dredging. Again if the sole ob-
_lcctive of Fara Project was
o improve the navigabtiity of
Calcutta Port, why, is In-

dia increasingly diverting wa-
ters for irrigation purpases,
irom Lhe up streams of the
Ganges, as it will cause less
and less availability of waters®
for Calcutta Port? In an inter-
view published in a Bangladesh
news weekly ‘'Bichitra’ -in

1993, Jyoti Basu, chief Minis-
ter of West Bengal has admit-

ted that the Farakka [Barrage]
has net solved any problem
that it was eriginally intended
for. It is therefore crystal clear
thal the Farakka Barrage was
not |intended to rescue Cal-

cutta Port but to damage the
economy of the poorest coun-

try Bangladesh with an malevo-
lent itical motive!

i‘;'}n Febru 12. 1996 India
Al

Nc]'im! signed a treaty
which will allow Nepal to share
water and electricity from two
existing hydro electricity
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power plants on the Mahakate
river in Nepal's Western Bor-
provide for
the construction of a third, 5
billion dollars facility. As early
as 1960 India concluded a wa-
ler treat namely Indus Water
Basin Treaty on permanent ba-
sis with Pakistan its bitter ri-
val, discarding the Harmon
doctrine of absolute territorial
sovereignty itself, India also
acquie to share a part of
the costs of the replacement
works which were constructed
in Pakistan in order to i te
the land hitherto irrigated by
the eastern rivers. Unfortu-
nately unt{l now, India has not
made it convenient to con-
clude similar manent water
treaty with Bangladesh. Re-
cently India seems teo wei
every drop of water trickling
from Farakka Barrage and is
understood to have 1anded
from Bangladesh a number of
transit and port facilities in
exchange of Ganges waters
although while conclud the
Indus water Treaty it N R
asked for any thing from Pak-
istan! India is reportedly con-
structing dams across almost
all the, rivers flowing into

" Bangladesh from India side

insidiously without prior
notice and information as re-
quired by all international laws
and conventions in this regard,
with a view to withdrawi
waters unilaterally. Thus 'far
from friendly. India is in fact
ireating Bangladesh worse
than its arch enemy Pakistan!

The reason may be is not far
to seek. Many opine that Pak-
istan is a formidable power,
and India can not withdraw
Indus Waters more than has
been allocated under the Indus
Treaty without ri a devas-
tating war. Many even tend to
think that has Bangladesh been
as militarily strong as Pakistan,
India would perhaps not have
withdrawn Ganges waters uni-
laterally, and terrible damages
to its agriculture. industry,
fishing and ecology could have
been averted. *

However, now India should
be given a fixed period of time,
say, three months, to conclude
a water treaty with adesh
on permanent basis. If it failed
to do so. the following steps
should be taken:

A Ganges Barrage should be

built near Hardinge Bridge at
the off-take of the River Gorai-
Madhumati. It is estimated

that it will irrigate a gross area
of 635 million acres. The Bar-
rage should also store water
for d_!r_]v,; SCASON USe;

e Ministry of Law mavw
even exploie the: possibility of
charging India in International
Court of Justice or an interna-
tional tribunal for the eco-
nemic damage ca to
Han.glgdn:uh byglhc QPEI;:E%H of
the Farakka Barrage as Was
done by Spain for resolving the
Lake Lanoux dispute, ﬁich
was eventually settled by the
Laka Lanoux Arbitral Tribunal.
While rejecting France's claim
for absolute territorial soverei-

ty over its river, the lake
noux, it held, "Territorial
sovereignty plays the part of a
ﬁtsumptiun- It must bend
fore alle international obli-
ations, whatever their origin".
t further added, "the wup-
stream state has according Eu
the rules of good faith, the
obligation to take into
consideration the different
interests at stake, to strive to
give then all satisfactions
compatible with the pursuit of
its own interests, and to
demonstrate that on this sub-
fect, it has a redl solicitude to
reconcile Lthe inilerests of the
other riparian with its own.”
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