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HE recent actions of the

President in his capacity
as Supreme Commander
and guestionably as Adviser for

Defence have created endless

controversy. We
earlier on the anomalous con-

stitutional and administrative

position created by amen-

dment of Article 61

Amendment (Where

Defence Belong? The Daily

Star. 7th Ma{,lgﬂﬁl. We felt
i

then that the amendment
needed careful interpretation
and application in order to

avoid controversy. we had little

remonition then that the
Ryﬂraheaded monster would
surface so soomn.
we revisited the issue in the
context of the evenis of May
18-20 . 1996 and the public
debate that President's action

has werated.
Ilgtﬂ of

: The amendment of Article
61 of the Constitution by the
13th amendment is expressed
in ambiguous language and ex-
clusion of defence from the
jurisdiction of the non-party
caretaker government is in-
consistent with the basic
structure and character of the
Constitution as well
13th Amendment. Article 61
of the Constitution vests the
supreme command of the de-
fence services of Bangladesh Tn
the President and stipulates
that exercise of this power
shall be regulated by law. The
13th Amendment added that
during the period a non-part

. caretaker government is in of-

fice such law shall be adminis-
tered by the President (13th
Amendment, Clause 4).
"Administration of the law b
the President” is interpret
to mean that the President will
exercise this power directly
and the car:laﬁlcr government
shall have nothing to do with
defence. The present adminis-
trative’ arrangement which
places Defence Ministry and
the Supreme Command
Headquarters Division under
the President is based on this

interpretation.
The restrictive interpreta-
tion is in conflict ‘wi the

specific provision of the 13th
Amendment which provides
the constitutional basis for the
non-party caretaker govern-
ment and defines its power.
While in office "The executive
of the Republic shall...
exercised ... in accordance
with this Constitution, by or on
the authority of the Chief
Adviser and shall be exercised
him in accordance with the
advice of the non-party care-
taker ment.”  The exer-
cise ol the executive authority
by the caretaker ernment is
subjected to two specific limi-

lajions. First, it on_
’ mliuw in-
terimm gove and shall

"not take any policy decision

extept as required in dis-
charge of those routine func-

- tions. Second, itsscannot de-

-

clare any emergency and sus-
pend fundamental rights — a
cognate limitation -— as
fanlcd by the Constitution
uring the period ol emer-

(13th Amendment, 58B

1 & 3). 58 E). The provision

of the 13th Amendment which
lurther circumscribes the
power of the caretaker gov-
ernment is inconsistent with
this basic structure afnd spirit.

had written

of the
Constitution by the Thirteenth
Does

It is time that

as the.

The actions of the
President in removing certain
defence service rsons as
well as the Chief of the Army
Stall are beyond doubl exercise
of the executive authority of
the government. According to
the 13th Amendment, all such
executlive powers are to be ex-
ercised by or on the authority
ol the Chiel Adviser. The moot
point is: Can the President
exercise executive authority in
relation to the defence ser-
vices except on the authorit
of the Chief Adviser 7 And if rt
is done — as in this case — will
it be legally walid ? Any further
proceeding in this case has to
resolve these questions. The
question extends also to ap-

intment of defence force of-

cers such as CAS or Acting
CAS.

The President makes a
number of other appointments
— such as the Chiel Justice and
other Judges of the Supreme
Court, the Chairman and
Members of the Public Service
Commission etc (Articles 94,
95. 127, 128. 132 138 &
141). In all these cases. the
President follows well estab-
lished procedures and acts on
the advice of the government.
An inlerpretation on this lihe
can remove tHe inconsisten-
cies in the 13th Amendment.
In exercising the powers
vested in the President with
.respect to the armed services,
he will act on the advice of-the
caretaker government; this
preserves the intﬂgritﬁ of the
executive authority which the
13th Amendment confers on
the Caretaker Government and
at the same time enables the
President to exercise his pre-
rogative as the Head of the
State.

Meaning of Supreme

Command : The functions and -

powers of the supreme com-
mand are different from those
of the internal organisation

and command of the defence
services. The government —
amnd in the context of the pre-
sent discussion the President
holding th‘;.h defence portfolio
— exercise the powers given

Article 62 of the k!.',?:t:lrrmtltutil:\vnlhl?’Ir
Briefly. these are : raising and
maintaining defence services
together with reserves; grant
of commission; a intment of
the chiefs of stafl of the ser-
vices and their remuneration;
and discipline of those ser-
vices. While the government or
the President actin as
Defence Minister or Adviser
may exercise all these powers.
depl nt and internal con-
trol of the defence services are
left to the defence forces
themselves. The supreme
commander cannot get in-
volved fn those functions nor
does he have the technical or

ssional . ,~do
ﬁ;fﬂ,ﬂﬂm a
Delence Minister or the
President-Adviser issuing
specific commands to the
troops ! In removing officers
subordinate to the CAS, appar-
ently the President-Adviser
was lIransgressing into the
domain of the internal control
and command of the armed
services,

The speech of the
President and the su uent
statement by ISPR clearly
indicate tl;t the President had
rem:mu about political com-
E ty of some senior army of-

and the President issued

ftion

by Mohiuddin Ahmed

What to Do with Defence?

The sacking of senior commanders by the President without the knowledge of the CAS has virtually
left the command structure of the army shattered. The aathor calls for caution and transparency in any

_ further action because of its constitutional, political, social and international ramificatiohs.

orders for their dismissal.

. There was no evidence against

the CAS at this &tsﬂzr or later.
The President had not con-
sulted the CAS before taking
action against those officers.
Leaving aside the veracity of
the reports against those offi-
cers. there is no doubt that the
CAS should have been con-
sulted before the President
took action against them. The
President could disagree with
CAS. over-rule him and could
still take the same action; it
would be the duty of CAS to
carry out the orders of the
government. The omission by
the Presidenl has serious im-
plications. When subordinate
officers are punished without
advice and knowledge of the
CAS, he can no Inng:*r main-
tain command and control
over the forces. The action by
the President will in all likeli-
hood weaken the position of
any CAS for the foresecable fu-
ture. There are a number of re-
lated questions. The President
received intelligence reports
from some source and acted
on those reports. His action is
based on assessment of the
weight of these reports. Did

e

L

the President reach his
Ludgemenl on his own or was

e assisted by anvone else 7
The Defence Secretary is one
official who wak responsible 1o
aclvise the President. H he did
not advise on the need for
consultation with the CAS. he
failed in discharging his re-

sponsibility as a civil servant.
It is not clear. however, il the
Defence Secretary at all played

any parl in this series ol ac-
lions. The President could not
legitimately act on advice re-
ceived informally or from per
sons subordinate or junior to
the CAS. If the President did
that. the whole course of ac-
taken by him would be
vitiated.

The 13th Amendment it-
sell"Pould have been an imped-

iment to seeking appropriate
institutional advice by the
President. "Administration of
the law by himself' may be in-
terpreted to mean that
President does not consult any
one in exercising his powers
with respect to defence. We
pointed out above the inconsis-
teney in such an interpreta-
tion. Besides. the President is
not a "person” in the ordinary
sense; it is an “office” — j.e. the
powers of the President are
exercised through an institu-
tiomal sysfem. The events have
]lzll;ﬂvrd the validity of this view.

e Chief Adviser had to go on
air explaining the action of the
President and appealing to the
people to remain calm.
incontrovertibly this points to
Lthe need for consultation with
the caretaker government; it
will be obstinacy te insist now
that the President can act all
by himself.

Issue for Election
Commrission : The action by
the President will put the
Election Commission in a diffi-
cult situation. Recovery of arms
and prevention of its use as
well as control of violence dur-
ing polls is a minimum neces-

sary precondition for ensuring
a free and fair election. While
the police reinforced by BDR.
Ansar and VDP was to take the
main responsibility, the army
wmild be there to provide sup-
port whenever necessary. e
neutrality of the armed forges
were taken for granted until
the recent interventions by the
President. It is now apparent
that there is division within
rhe armed services. The senior
officers against whom action
has been taken were Mukti
Joddhas. The division may not
coincide with the political di-
visions; the troops may not he
organiled to support one polit-
ical party or another: but it Is
difficult now to assert that they

are (ree from political influ-
viices and views which may In-

fluence ‘- their conduct as ser-
vants of the Republic. The
Election Commission would be
on very difficult terrain now
deciding whether the armed
services be deployed at all.
The stigma which the action of
the President has attached to
the defence services will stick
for quite some time. If there is
any truth in the intelligence
reports on which the
President based his action, it
will not be before sometime
that the defence services can
put their houses in order.
Until.then, the armed services
are unlikely to become any
hélp to the conduct of elec-
tion.

In Public Domain : The case
against the officers and:the
CAS has created so much of
public controversy that it can-
not be disposed ol within the
cantonment and in secrecy.
There is a deep mistrust that
the President's motive was
above board. A recent opinion
poll showed that 58 percent
of the sample did not endorse
the action. The impression

needs to be dispelled faillnﬁ-

which further controversy an
mistrust among the people will

be created. It is in the interest
of the sociely that trial ol all
these officers be held publicly.
McanThI;c. there E]avr been
a als sever interna-
uﬁpn:l ag:t?:rm and “f
countries that the trial of these
officers might ‘entail breach of
human rights. Nothing can
safeguard the reputation of the
country and the honour of the
armed service except an open
trial. The authorities may be
tempted to conduct the trial in
secrecy which, however. will
be contrary to the need for
rehabilitation of trust within
the society and internationally.
We must admit that the issue
is no longer a matter of disci-
line of the armed services: it
as come into the public do-
main with some international

imyplications in terms of the
siTengtH of rule of law and
democratic practices in the
country.

What Government Should
Do : It is imperative that the
government handles the case
with utmost caution and trans-
parency because of its consti-
tutional, political, social and
international ramifications. A

uick and .secret disposal of

the proceedings against the of-
ficers will leave a deep scar
not only on the morale and
repulation of the armed ser-
vices but also on the whole so-
ciety. Here are some sugges-
tions which the government
may consider:

* Clarify the constitutional
and the legal issues as to
whether the defence forces
are outside the executive
jurisdiction of government and
whether the President can ex-

. a workable inte

ercise executive authority ex-
cept on the authority and on
behalf of the Chief ser. The
present ment may adopt
tation or —
greferably — seek advice of the

the public do-
main trial and all other pro-
ceedings in relation to the al-,

Ie%cd political links and re-
bellion - like conduct of the
CAS. This is crucial to rehabil-
itate the morale of the defence
forces as well as to remove the
deep social mistrust which
surrounds the action of the
President.

* Make transparent all re-
lated proceedings except what
may threaten external secu-
rity. This is absolutely neces-
sary to remove the interna-
tional concern regardin
breach of human  righty.
Confidence of the international
community that the rule of ldw
and democratic practices pre-
vail in the country is the best
assurance for expansion of
cconomic cooperation.

* Defer all actions against
the officers and the troops un-
til the constitutional-legal is-

taken
under
tional arrangements,
accountable at all.

sues are settled and the
elected government takes of-
fice. Since the actions pf the
President himself have gener-
ated the issues and the care-
taker government has dis-

owned an art in the deci-
sion, 1t wi proper to wait
- until the c{yarr:h is over. More
importantly, the action is

l_',[‘{l the President who,

e present constitu-
is not

Precipated action in these
matters will be ihe least help-
ful to the country, the gov-
ernment and the defence force
itself. A defence force which
is seemingly divided internally
and is not sure of which part
of the pgovernment should
control it needs time to pull
itself together. he
Government ought 'to move
carefully so that the divisive-
ness, if any, within the armed
services can be healed, confi-
dence of the people in the
government restored, and the
international i e of the
couniry enhanced. The stake
is pretty high, indeed. '

Army leadership must think twice before -
allowing itself to be used politically

Continued from page |

Former Chief of Army Staff
Lt. Gen. Md. Nasim, who is a
valiant (reedom fighter and
whose appointment came fol-
lowing significant personal
support of Prime inister
Khaleda Zia stands accused of
complicity of a political nature
which goes against the BNP.
The President himself, who is
a BNP man, and occupies his
present position as its nomi-
nee, ( did he ever officially re-
sign from part embership
after taking oath as President?
Normally this guestion would
not be so pertinent. But after
the 13th. Amendment it ac-
quires a whole new relevance),
and whose son 1s contesting in
the elections as a candidate of
BNP stands as Lhe initiator of
some actions whose propriety,
wisdom and even legality
stands questioned in the pub-
lic eye. The [act that two very
senior army officials. both
[reedom fighters. were retired
from their life long profession
without even a chance to de-
fend themselves as permitted
by army law, has naturally
raised a whole set of questions
that cloud the public mind.

However hard we all try.
there is no escaping the politi-
cal fallout of the work of the

L Court of Inquiry. ISPR press

release. whith was issted in
the name ol the government.
prompting the Chief Advisor ‘o
sharply retort that “None but
the government has any riﬁht
to issue stalements on its be-
half * . has given us a clear idea
ol the litical content of the
work ol the Court of Inquiry.
So the queslion is why should
the army. especially through
the process of this inquiry.
make itself a party to influenc-
ing the election process?

Why do we think the
workings ol the Court of
Ing'ry will have political

implications? Because (he

Che Laily Star Entertainment Guide

By Mahfuz Anam

President’'s address to the
nation, his interview with the
BBC and the ISPR release of 26
May were full of it. Another
cause of our suspicion is the
widespread availability of tape
recordings of alleged
telephonic conversations be-
tween the accused army offi-
cials showing their links with a
political party. The availability
of these tapes have again
raised questions as to whether
the army was being used for a
Eollg.it:al purpose of a different
i

Argument can be made that
if a political party was involved
in using the armty for political
purposes then such activities
of that political party should be
exposed to the public before
the elections so that people
can use that as a factor in
choosing whom to vote for.
Therefore, the findings of the
Court of Inquiry should not
only be completed, but also
published before the elections.
This should be considered
public’'s right to knew.

It is a very forceful argu-
ment only, and only, if it is al-
lowed its full play—meaning
that if the findings of the Court
of Inquiry is to be made public
then the process of the whole
inquiry has, also, to be made
%u lic. To give the public the

ndings' without bny trans-
parency whatsoever about how
it was arrived at. is to indulge
in half* truths. Like all half
truths. it is worse than a lie.
We .are not advocating that
something should be képt away
fromn public view. We suggest
the very opposite. Nothing
should be kept away from the
public view - meaning that the
whole inquiry process should
be made transparent and pub
lic. As voters we wanl Lhe
truth - the whole truth. Defi-
nitw not the half truths,

e want the army to re-
main. as il has so sudcessfully

becn unutl now. above politics.
We are proud of the fact that
this newspaper was perhaps
the only one fo editorially con-
gratulate the armed forces for
playing the role that it did,
during the tumultuous days of

January to March '96, We seri-
ously think that given the po-
litical background and the im-

plications of the events that .
triggered the happenings of
18-20 May. there is no wa
that the drmy can keep itself
away from getling embroiled in
political debate if the fin
of the Court of Inquiry is pu
lished before the elections.
There is another question
we would like to raise. Is a
period of 10 days. few of which
may have been spent in form-
ing the Court and getting all
the logistics organised, enough
to delve deep into events that
involve a Lt. Gen., a Maj. Gen.
and so many other high rank-
ing military officials? Accord-
ing to published news, after
receiving the initial report the
President himself mulled over
it for more than two weeks
before deciding to act. If he
could wait two weeks, why are
we in such hurry now? We
think for the sake of justice
and also for the sake of public
confidence in its work. the
Court of Inquiry needs more
time to finish the work.
Credibility is of prime
importance both for the army
and also for us, the people.
Thus, from the point of dnin% a
far more thorough job, and also
for avoidin any undue
influence on the elections, the
Court of Inquiry should con-
tinue its work for at least till
after the elections. This we
suggest, with the .interest of
justice, free and fair elections
and with the credibility and
neutrality of our armed forces
in mind. Would the President
and the Chief Advisor give our
views a moment of their time?
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