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ESPITE that Bangladesh
has ratified a number of
international human
rights instruments that prov
ide for the right to housing.
there is no domestic legislat-
ion to ensure any such right.
In a legal system like Bangla-
desh international instruments
can't play significant
unless they are adapted in the
municipal law.
In Hanﬁladtsh housing right
or the right to shelter is not a
fundamental right. However
the right is expressed in the
fundamental principle of state
policy chapter having the con-
sequence of its non enforce-
ability. Article 15 of the
Constitution reads:-
“It shall be a fundamental

role

responsibility of the State to
attain ............. the provision of
the basic necessities of life, in-
clhuding food. clothing. shelter,

education and medical care”
Limitations of
Constitutional tees

The foremost limitation of

the above mgntioned guaran-

tees is that they are not en-
forceable in law. Therefore the

Court can't compel the gov-
ernment to carry on
schemes of these principles.

t although they are specifi-

: ly stated to be non-justifi-
of the
Comstitution provides that they
shall:

able, Article 8 (2)

# be fundamental to the
governance of Bangladesh:

# be applied by the state in

the nggng of laws;

# be a puide to the in-

terpretation of the

constitution and of other

laws of Bangladesh and:

# form the basis of the work

of the state and of its

citizens,; I

Thus, it could be argued
that the fundamental princi-
ples of policy impose a positive
duty upon the State to take
certain actions for the better-
ment of the socio-economic
and cultural life of the citizen.
The Courts in Bangladesh have
not favoured such an extensive
interpretation of the ambit of
fundamental principles. As
Chief Justice Shahabuddin
Ahmed observed in Kudrat-e-
Elahiv. esh

"They |[the fundamental
grhmipleul are in the nature of

eople’'s Programme for socio-

economic development ol the
countiry in peaceful manner,
not overnight. but gradually.
implementation of these pro-
grammes require resources,
technical know-how and many
other things including mass-
education. Whether all these
pre-requisites for a peaceful
socio-economic revolution ex-
ist is for the State to decide "

This observation would
support the view that the gov
ernment cannot be compelled
to take any action in pursuance
of the Fundamental Principles
of State Policy. and therefore
cannot be compelled to ensure
the right to shelter. While the
State's duty to ensure the right
to shelter may not be inter-
preted as a positive obligation
‘ln act. we would nﬂ'crfﬁrlem

the

the
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Housing Right : An Area Yet to be Explored

No legislation on housing right nor
any Constitutional safeguard

ar%ur that such a duty should
at least include a responsibility
not to forcibly evict destitute
people from their dwellings
without providing them with
any alternative housing or shel-
Ler.

Legal Framework

There s no legislation in
Bangladesh to protect or pro-
mote the rights ol the sluni
dwellers. Existing laws not
only fail to recognise such
rights. but also provide exten-
sive powers to the authorities
to evicl slum dwellers with
minimal notice and consider-
able force. Thus., the
Government and Local
Authority Lands and Buildings

(Recovery of Possession)
Ordinance, 1970 provides as
follows :

“If the Deputy

Commissioner on his own mo-
tion or on the complaint of or

upon information received
from anybody or a Local
Authority. is satislied aflter

making such equiry as the
thinks fit. that a person is an
unauthorised occupant. he may
issue, in the prescribed man-
ner. a notice directing such
erson to wvacate the land,
uilding or part thereof in his
occupation within a period of
30 days from the date of ser-
vice of the notice.”
Policy Framework
The National Housing
Policy, 1993 Eoes some way to
recognising the housing prob-
lems caused by rapid and
unplanned urbanisation. #nd
their impact on the urban
poor:
"The governuivi.' recog-
nizes the difficult 111 which the
poor live in these settlements
dnd struggle to make their liv-
ing and also contribute to the
growth of urban economy. The

* poor environmental condition

in slums and squatter settle-
ments create health problems
for their residents and those
in adjoining areas. "

The Policy further recog-
nises that.:

"Housing is one of the three
basic primary need of man
(sic) and is as important as
food and clothing. It provides
shelter, safety. and a sense of
belonging to the owher '

The policy [urther urges
that the State should "avoid

forcible relocation or dis-
Flare:nent of slum dwellers as
ar as possible .

Thus, while the policy ap
ears lo recognise the need
or housing rights. il does not
rohibit forced eviction.
oposals to incorporate in the
Policy a total prohibition of
forced eviction pursuant to
Resolution 1993/97 adopted
by the United Nations Human
Rights Committee were re
jected by the Dralting
Committee

Housing t interwoven
with the right te life:
Harmonious interpretation of
right to shelter

In modern time some ol the
jurists are declined to segre
gate the right to shelter from
the right to life. The advantage
of such interpretation is that

At the eve of the UN Conference on Human Settlements, Habitat II, Isaac Robinson
assesses the state of housing right in Bangladesh and suggests to given some legislative
substances to the housing right of the people.

since the right, to life is a fun-
damental right and enforceable
in law, it becomes very signif-
fcant if the right to shelter
falls within the ambit of right
to  life. :

In the Olga Tellis Case. the
Supreme Court of India held:

the sweep of the right to
life conferred by Article 21 is
wide and far reaching. It does
not mean merely thatl life can
not be extinguished or taken
away except according to pro-
cedure established by law. An
equally important facet of that
right is to livelihood..... "

As the right to livelihood is
integrally connected with the
right to life, the State thus has
a fundamental responsibility to
ensure that it does nothing to
deny a citizen’s right to liveli-
hootl,

In its observations on the
extent of the right to lile of
pavement dwellers in Bombay,
the Indian Supreme Courl
[urther stated

"They do not contend that
they have a right to hve on the
pavements. Their contention 1s
that they have right which
cannot be exercised without
the means of livelihood. They
have no option but to flock to
big cities:... they only choose a
pavement or a slum which is
nearest to their place of work.
In a word their plea is that the
right to life is dllusory without
a right to the protection ol the
means by which only life can
be lived. And the right to life
can only be taken away by a
procedure established by law,
which has to be fair and rea-
sonable not fanciful or arbi-
trary...."

The Court also observed
that the right to live and the

‘right to work are so interre-

lated and interdependent that
a person's life would be put in
jeopardy if she/lie is deprived
of a job a® result of eviction
The right to life cannot com-
prise “mere animal existence’
and comprises more Lhan
physical survival

The Paradox o?_élum Evicti

Urban population in Bang-
ladesh has experienced a very
rapid growth over the last
three decades. At present in
Dhaka alone, slum dwellers
form at last 40 per cent of the
city population.

Increase in urban popula-
tion is ascribed to [a) a natural
increase of native population
(b) extension of existing urban
area, and {c) rural to urban mi-
gration.

These increased number of
people construct ram-shackled
shelters in the nook and
crannies of the cities. They live
in the slums not out of free
choice but out of sheer help-
lessness and desperation and
in a continual struggle to eke
oul the bare necessities of life.

It is because slums crop up
in government land that the
government! has no qualms
about evicting slum-dwellers.
Indeed. it has almost hecome a
daily routine. Continuous set-
tlement on a piece of land
cannot ensure a slum-dweller's
salety from eviction. Eviction
ol slum-dwellers takes place
without proper notice and
amidst violence — these are
classed as acts of forced evic-
tion.

A standard government pre-
eviclion warning comprises of
a person who rides around the
slum area in a rickshaw and
calls out to the slum-dwellers
with a microphone that they
have 48 hours ([sometimes
even less) 1o vacate the land.
As soon as the slum empties
out. the government authori-
lies arrive on scene accompa-
nied by bull dozers, razing the
hovels to the ground. This sort
of evictiom occurred in 1990
on the 8th of August at
Agargaon BNP bazar. Shah Al-
bag and west Agargaon slums
where 20.000 homes were
demolished in a single day.

Another easy way of illegal
slum eviction. nex! 1o bulldoz-

ing it to the ground, is by set-
tinﬁ the slum on fire. After the
1990 blaze at the Agargaon
slum, slums in Kamalapur, Mo-
hammadpur, Tejgaon, Roop-
nagar, Babupara, around the
Sonargaon Hotel, Balu Math,
Maghbazar. Pearabagh. Kajipuri
H,ﬁrghai and aboul 15 to 16
other slums have receijved
eviction notices or have been
evicted. In some areas, public
protest has put a stop to
evictions,

In Bangladesh there is no
legislation to safeguard slum
dwellers from eviction from
government land. Existing laws
not only fail to rfecognise any
such- right of the slum-
dwellers. but also provides ex-
tensive powers to the authori-
ties to evict slum-dwellers
with minimal notice and con-
siderable force. The Govern-
ment and Local Authority
Lands and Buildings (Recovery
of Possession) Ordinance,
1970 empowers the Deputy
Commissioner 1o evicl
unauthorised dweller only after
giving 30 days notice.

As mentioned earlier,
forced eviction is contrary to
the National Housing Policy,
fundamental principle of state
policy and some international
human rights instrument, yet
evictions are frequently car-
ried on. None of these instru-
ment, can safeguard the rights
of the slum-dwellers.

In recent years. Courts have
beery endeavouring to give
some relief to this distressed
people. The problem lying in
this case is that, in the ab-
sence of si}eciﬂr legislation in
favour of slum-dwellers. Courts
have to rely on technical
points for the purpose of giv-
ing relief to the dwellers.

Failing to give proper and
timely notice. issue of eviction
notice from improper office,
etc. are grounds on the basis of
which Courts are giving some

Slum set on fire

on

temporary reliefs to the slum-
dwellers.
Case

- Study

At about mid-day on 20
April. 1989, and apparently
without issuing any prior no-
tice in writing, approximately
200 policemen, accompanied
by the Corporation's estate of-
[icer., entered the Taltola
Colony. Two bulldozers began
demolishing the shacks in the
colony. As the residents ran
out of their homes. the police
fired tear gas and rifle shots at
random. In one of the shacks,
Faruq a six-year old boy, was
crushed to death by a bull-
dozer.

National dailies carried’ lead

. stories and photographs of this

killing. The sweepers' union
held a public meeting and
submitted a memorandum to
the administrator of the Dhaka
Municipal Corporation, ;

A writ petition was filed on
behalf of the father of the boy
who had been killed in con-
nection with the eviction. It
was argued on his behalf that
the right to shelter was a
fundamental right and that the
corporation has denied his
constitutional right to ade-
quate shelter with sanitation,
hygiene, and healthy environ-
ment..and that eviction with-
out any prior notice was illegal.
It was further alleged that the
eviction carried out under
instructions of the Corporation
had led to the death of the
child.

Although the High Court
provided immediate protec-
tion against the eviction by lIs-
suing an order staying the
eviction, it was unable to pro-
vide more comprehensive re-
lief as the petitioner withdrew
the petition. reportedly follow-
ing threats or inducements

from his employers.

bl Agargaon Taltala Gualtak
Basti

On 17.1.95 the dwellers in
the area heard an announce-
ment over megarhones that
the bosti was to br demolished
by 19.1.95 and that all inhabi-
tants. should vacate within that
date. The people of the slum
passed the next 48 hours in
terror, antlclll_?ating the de-
struction of their homes and
all their worldly goods. The
people of the slum., who had
received no prior notice that
any eviction operation was to
be held. were farther ter-
rorised by fear ol sudden evic-
tion. when in the morning of
28.1.95 announcements were
made by several men over
megaphones that all residents
of the basti — vacate the area
within two days or face forcible
eviction. In consequence of
these. Mosammet Renu, a
dweller of the slum filed a writ
petition to the High Court
Division of the Supreme Court,
under Article 02 of the
Constitution. The Court issued
a rule staying the operation of
the eviction. The case is still
pending before the Court.
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- The Way Developing Countries

Solve the Problem

A government “of the peo-
ple’ cannot deny the housin
right of the squatters ang
homeless as since its ultimate
object is to ensure the welfare
of the people. Unlike
Bangladesh, there are signifi-
cant laws in many other devel-
oping countries which tend to
solve the housing problem. In
Philippines the Urban
Development and Housing Act
1992 expressly discourage
slum eviction. Section 28 of
the Act provides —

"eviction or demolition as a
ractice shall be discouraged.
viction or demolition., how-

ever, may be allowed under the
following situations:

a. When persons or entities
occupy danger areas such as
esteros, railroad tracks

'garbaﬁt dumps Triver banks.
i

shorelines, waterways. other
public places such as side-
walks, roads, parks and play-
grounds; T

L. When government infras-
iructure projects with available
funding are about to be imple-
mented; or ’

¢. When there is a court
order for eviction and demoli-
tion®

In the execution of eviction
or demolition order involving
underprivileged and homeless
citizens, the following shall be
mandatory:

. Notice upon the affected

persons or entities at least
thirty (30) days prior to the
dale of eviction or demolition;

2. Adequate cons:ltations
on the matter ol resettlement
with the duly designated rep-
resentatives of the families to
be resettled and the allected
communities in the areas
where they are to be relocated:

3. Presence of local pgov
ernment officials or their rep-
resentatives during eviction or
demolition:

4. Proper identification of
all persons taking part in the
demolition:

2. Execution of eviction or
demolition only during regular
office hours from Mondays to
Fridays and during good
weather. unless the affected
families consent otherwise;

6. No use of heavy equip-
menlt for demolition except for
structures that are permanent
and of concrete materials:

7. Proper uniforms for
members of the Philippine
National Police who shall oc-
cupy the first line of law en-
forcement and observe proper
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Bulldozing the right of the pfpfr

disturbance control proce-
dures; and
B. Adequate relocation,

whether temporary or perma-
nent.”

Thus even if evictign is al-
lowed under the three grounds
mentioned in the Act, there
are enough safeguards for the
evicted persons so that they do
not become entirely homeless.

In India and Pakistan there
are some provincial legisla-
tions which contemplate to
distribute land among the slum
dwellers under certain terms
and conditions, = Prominent
among these laws are the
Sindh Katchi Abadis Act 1987
(Pakistan) and the Slum
Dwellers Protection Act 1984
(Madhya Pradesh) India.

Not only these laws provide
for distribution of pieces of
lands to each stum holder,
rather they ensure the water
supply, drainage and sanitation
and all other infrastructural
facilities. :

One thing notable in thege:
laws is that the slum dwellers
are settled or resettled in the
middle of the city. There are
plenty of vacant land or ac-
quired government land in the
cities as also in Dhaka. The ne-
cessity of keeping the slum-
dwellers in the city is very
clear. Slum-dwellers in every
country constitute a very im-
portant portion of man power
indispensable for the day to

. ._... I

day life of the cities. Could yvou
think of the existence of any
garment factory in Dhaka
without providing the worker a
housing place within a reason-
able vicinity of the factory? If
these workers are settled out-
side the city, for instance at
Savar, wage of the workers
shall go up having the
consequence of loosing gar-
ment businesses in interna-
tional market, This is only one
of the hundred instances
which reveals the slum people
as an indispensable part of the
city population.

As regard to the improve-
ment of existing slums. there
is a law in India named The
Slom Areas (Improvement and
Clearance) Act, 1956. The
law,. though outdated and gives
wide discretion to the gov-
ernment, gives us food for
thought to deal with the im-
provement of existing slams
situated in both public and pri-
vate lands.

Isaac Robinson — General
Secretary Law Review, mem-
ber Ain-O-Salish Kendra.
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