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HE irm:‘\; of the situation
was perhaps lost that ni-
ght on 6th August 1991
when the Fifth Parliament
unanimously adopted the 12th
Amendment to the Bangladesh

Constitution and entered into a
rliamentary

new phase of
democracy. It had been the

pkﬂfe of the three allances to
create a sovereign Parliament,

but each had its own reasons
for S0.

The Awami League was
founded in 1949 as a reaction
to the East Pakistan Muslim
League Government's tamper-
ing with the results of a by-
election. lis commitment to
one man, one vote, and multi-

rty democracy was rein-
R:;‘I:cd in the late sixties. and
when Bangladesh became a
nation it was but natural that
the new gonstitution reflected
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thie 5th Parliament who had
first-hand knowledge of the
parliammentary system for the
simple reason that none had
ever served in a Westminster-
type Parliament. The two year
interiude 1973-74 was a
Parliament sans an opposition.

. What was this mirage of a par-

liamentary system that in-
spired a nation that had never
seen it?  For that we must
travel back into time.

In the year 1600. Queen
Elizabeth | gave the East India
Company a Royal Charter to
trade with India. The British
formm of government at that
time was a monarchy. Altho-
ugh a English Parliament

3(;..; :E:::‘ .I: 1;?::;:.{- existed, through the rights
Within tp,?gnt -one months ﬂl: wrested by the nobility from
less than da on a cold John through the Magna
Januaty moming th 1075, the Carta in 1215.it had little

Awami e abolished multi-
party parliamentary democ-
racy. So, to see the same party
once again champion the par-
liamentary system, to see its
top leaders. most of whom
were members of the 1st
Parliament and had voted for
the 4th amendment, espouse
the cause of parliament
government. was at best. a lit-
tle ironic.
. The BNP had been founded
in the chaos that followed
1975. Its founder, Ziaur Rah-
man. believed in the presi-
dential. though multi-party,
system. This philosophy was
enshrined in the BNP Consti-
tution. In 1991, the BNF went
into elections believing in this
system and when it formed the
mm{ in March. it still
in it. It took a rap.on
the knuckles from Acting
President Shahabuddin Ahmed

power and its wars with the
monarchs would continue for
over 500 years. By Lhe Llime
Sir Thomas Roe visited the
court of Emperor Jahangir. the
English Parliamient had its first
major reform in over 450

years. This was the Bill of .

Rights of 1689, This Bill de-
clared that the English
monarch could neither make
nor suspend laws without the
cogsent of Parliament. that he
could not raise money except
by parliamentary grant, that he
could not maintain a standing
army without parliamentary
approval, and that no one
could restrict the right of free
speech within Parliament.
During the next 150 years
in Europe. philosophers like
Rousseau, Hobbs,
Montesquieu would be writing
about the rights of man. his
freedoms. of forms of govern-
ments and of constitutional-

to change its mind. The jgm. None of these philoso-
Acting President pointed out phijes would touch India which
that unless the Constitution  wpuld remain an imperial feu-
was -2hanged, presidential dal society.

elections would have to be The writings of these

held within the

od. BNP was not sure of
resi-
ader
ded to adree to the
a parlia-mentary

system. I Was assil-
red that #t would be a change
in mere form. and that in
, it would be business

he outcome of the
dential election, amul its

was
change to
The leade

as usual. And so it was.

Baron Montesq
forced the

when they

180-day hilosophers did, however, in-

ﬂucnc: Europe and the new
¢olonies of America.. The writ-
ings of John Locke and later,
the "Spirit of the Laws" by
uieu
thoughts of the

American founding fathers
were framing their

declaration of independence.
Baron Montesquieu's princi-
ilan of pow-

| e o § b

The Jatiya Party also be- ples of the separa
lieved in the presidential sys- ers was rejlected in the
tem, but then, none of its be- Constitution” of the United
liefs very strong. Conve- Slates. So, at a timme when
nience was their ord. Robert Clive was fighting and
Sihice the game would be intriguing his way to victory at

played whether it participa
they did not want to be
too went
along. ©° The Jamaat-i-Islami
does not believe in either the
tial or the parliamen-

system. To them. all this

is a mere diversion on the road
their version of a
But for the mo-
ment, they also wanted to be-
did. The minor
personalities in the Parlament

or not,

left , and so

to
Islamic state.

long. and they

perh?s truly believed..and
even il they did net fully com-
prehend the parliamentary

:Eim. they were enthusiastic
it. ;

8
The nation was euphoric. 0

ted

true

Things

India. These

safety and justic

Plassey and the rest of Bengal.
~the Americans were laying the
foundation of the modern
world's first true democracy
with a written constitution

were different in

lands had

spawned the earliest of civili-
sations., with structured soci-
eties and a social contract be-
tween the ruler and the ruled.
The: King provided stability,

e. He re-

spected an individual's rights.
In return the subjects gave
him their lovalty and paid him
t a fair tax. Ancient India also
awned some ol the greatest
hilosophers whose works

After twenty years of debate. endure even today: 'Dharma
the form nl ur“rrémtntiwﬂll IE:;'\E’“ by Hmua'ﬂanmuunlrﬂ
unanimous on all alsyayna an pssibly the
the po players, albeit for most iptriguing, ‘mhasautra'
the reasons. It there- 3 Kautilya. But over thousands
fore should not have been a years, the balahce changed.

that the new parlia- The rulers became absolute

mentary system would break
down. halfway into its full term.
What then was this system
a . why did we adopt i,
what did we know a
There was ho member in

it?

we

and the su
This is w

wage a war with
t for the

L

the

bjects became serfs.
t the English found
in India. They did not have 1o

le,

did not matter,
instead they fought. negoti-

Locke.
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The Bengalt m;nT'utmn ﬁara;vereigmy and self-governance that was
‘Convention ﬂfl’:‘)@ﬂ Mﬁnaﬁymtaﬁuiﬁon inn Decemnber,.1972 with the framing of
Bangiadesh'nﬁnt(fomtmgmu, only tabedashedaﬂ&z two years later by the 4th Amendment.

ated, bribed and coerced the

rulers. pla nﬁ one against the
other, an n most of India
was theirs. There was no

Indian nation, only nationali-
ties; Bengalis, Marathas,
Ha_H:tut&. Sikhs. Alghans Tamils
and hundreds of others. The

battles were belween their ¢
rulers, and the English were

just one more player in the
game. Thus the war of 1857
was not a war of independence
as we call it, but a rebellion
leading to a war for the prize
of suzerainty of the Indian sub-
continent. :

This_ war did not have the
philosophy of individual free-
dom. or people's rights, or the
right of man to participate in
his own governance. It was a
war to decide who would rule
whom., and that the Sikhs
sided with the British, or that
the hill Gurkhas fought on the
English side against the
Marathas of the plains. was
only for the right to be a part
of the ruling oligarchy. The
British came out vietorious,
and it would be this victory
that would bring to the Indian
soil, albeit inadvertently, the
seeds of human rights. The
war of 1857 ended the rule of
the East India Company and
began the reign of the British
Government.

Till the advent of the
British. India had seen two
types of invaders. There were
those who came. plundered
and left. Then there were
those who came, conquered
and stayed. Most of the latter
had no real country., and so
they slayed and assimilated
into the Indian society, intro-
ducing some of their own cul-
ture and adopting many of the
local ones. e British. on the
other hand, wete different.
They kept their own identity,

did not assimilate intb local

society and ultimate gover-
nance came [rom their home
country. To India. they were
the first foreign rulers, and
changes in the philosophy of
government in their own
country would have tremen-
dous effect in the colonies they
ruled. '
Historically there is an in-
teresting parallel between the
rowth of British influence in
ndia and the reform of the
English Parliament. By &arly
centu
firmly in control of Bengal and
were fast expanding their in-
fluence towards central and
south India. At the same time,
in Britain the Industrial
Revoljition was creating pres-
sure on civil society. In PHSZ-
the Reform Act brought the
first major change to their
pariamentary Systemn. It in-
creased the size and tRe com-
position of the electorate from
2 per cent to 7 per cent of the

poapulation. However small it
was. the ball had gathered
Iomerd um In India, the
British began to lay the

groundwork of an adminisira-
tive system. of an education
system, and of a village law sys-
Lerr.

Ten vears after the war of
18567, estminster underiook
its second relorm ol the cen-
tury and through .the Reform
Act ol 1867, It doubled again
the size of the electorate. It

ry. the British were"

was in the period befween the
two Reform Acts that philoso-
hers such. as Jeremy
ntham, James Mill. his son
John Stuart Mill. and others
began to influence the British
middle class, Tom Paine pro-
duced his ‘Rights of Man'
whose revolutionary ideas
would spur the new political
unions composed mainly of
skilled workers. It would be
these years between 1832 and
1867 that weuld transform the
British political system from
an oligarchy to a democracy.
These developments were not
lost on India.
In 1833. in a speech on the
india Bill in the House of
Commons, Lord Macaulay said,
"The destinies of our Indian
Empire are covered with thick
darkness... It may be that the
public. mind of India may ex-
and under our system till it
1as outgrown that system; that
by good government we may
educate our subjects into a ca-
pacity for better government;
that having become instructed
in European knowledge they
may, in some future age, de-
mand European institutions.
Whether such a day will ever
come | know not. But never
will I attempt to avert or re-
tard it. “‘Whenever it comes, it
will be the proudest day in
English history.”
next year Lord Maca-
ulay was appointed Law Mem-
ber of the Executive Council of
the Governdr-General of India.
ang in that capacity he adv-
ocated the policy that Lord
William Bentinck would annou-
nce in 1835 as "the promotion
of European Literature and
Science among the Natives of
India.” This would be the
beginning of Indian desire for
European knowledge, and
from that knowledge, the
desire of European institu-
tions. By 1857, Universities
modelled on the London
University were founded in
Calcutta, Madras and Bombay.
It would be the graduates of
these., and other seats of
learning. who would begin to
yearn to be associated with
governing their own country. It
was this education that would
plant the seeds of nationalism
in' the Indian mind. giving
raise to individuality and the
defination and protection of
his fundamental rights.
The British influence was
the Strﬂngest in Bengal and
pa ‘adoxically it was here that
se-*ds for socio-political re-
forms most took root,
Dwarkanath Tagore traveiled
lo England in 1842. He was
received like royalty. meeting
Prime Minister Sir Robert
Peel. being presented to
Queen Victoria. being the
uest of honour al the Lord
ayor of London's banquet. re-
celving the Freedom of the city
of Edinburgh and dining with
literacy figures like Charles
Dickens., William Thackeray.
Henry Mayhem and Count
D'orsay. Thirly-six years later
in 1878, i'ln_u grandson
Rabindranath Tagore aged 17.
travelled to England more

humbly. staying in lodgings
scekin Eﬂﬂlllﬁl t"g&ﬁttn-
inent. ring this . freat
changes were taking place,

both in Indian society as well
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at the Grand

as in England, and western
hilosophy was having marked
nfluence on enlightened
Indians. It was in a speech in
1865 that John Bright said’
‘England is the mother of par-
liaments". In the two years

that Rabindranath Tagore
stayed in England, the only
great English institution de-
scribed by him in his letters
home were the Houses of

Parliamemt. The two speakers

who impressed him most were
Jehn Bright "'and W. E.
Gladstone. Six decades later
in 1941, in his last lecture, he
would say, "The large-hearted,
radical liberalism of these
speeches. overflowing all nar-
row national bounds, made so
deep an impression on my
mind that something of it
lingers even today."

Tagore was not the only one
impressed with the English
institutiontss. Dadabhai Naoroii,
Mahatma Gandhi, Motilal
Nehru, Mohammad Ali Jinnah,
Jawaharlal Nehru, Liaguat Ali
Khan and a host of others
would feel the English experi-
ence. meet with English writ-
ers. politicians. philosophers,
associate with reform move-
ments, and return to use this
inspiration to lead their peo-
ple. '

By the time the Indian
National Congress was founded
by an Englishman in 1885,
the British Parliament had in-
troduced secret ballot in 1872,
and established effective con-
trols on electoral expenditure
and sanctions on bribery by the
Corrupt Practices Act of 1883.
In 1884, the electorate was
further increased to 67 per
cent. though complete man-
hoad suffrage came only in
1918 based on 'one man. one
vote', Women suffr came in
two stages in 1918 for women
above 30 years angd jn 1928 for
others.

The First World War was a
watershed in the Indian strug-
le for freedom. By then, it

ad become crystal clear that
self-rule was the only demand
that the Indian political parties
would accept. and there was
little debate on the form of

government. It was generally
that rmance would
be through elected legislatures

having a cabinet form. a lot
like the Westminster system.
What was unelear was the
amount of autonomy the
British were prepared to give.
The Government of India Act.
1919. affirming limited self-
rule was unacceptable. as in
the wordls of @andhi in 1921,
“The objeet is the attainment
of Puma Swaraj (complete self-
rule) by all legitimate and
peaceful means’ .

The period between the [st
and 2nd World Wars would also
change civil society jn Britain.
With the formation of the
Labour Party. increased elec-
torale ard due to the eco-
nomic ra\ages of the First War,
trade union representation in
Parliament increased dramati-
cally. This would be a period of
class struggle. that of the
working masses against the
British aristocracy. and would
lead to democratisation not
only of politics, but of society
itselfl. Simultaneously. in India,
the non-cooperation move-

ment and the demand for di-
rect rule involved for -the first
time in the history of the sub-
continent, the common people
in mass movements. Ideas of
liberty. equality and the right

to participate in their own
governance was bought to the
grassroot level, awakening
aspirations that are yet to be
quelled in many of the territo-
ries that comprised India.

The result of all these fac-
tors was the Government of
India Act, 1935. This Act in-
troduced to India, for the first
time, representative legisla-

“tures at both the provinces and

the centre. There were three
divisions of subjects, the fed-
eral, proviricial and concur-
rent. The provinces were au-
tonomous in that they could
legislate on provincial and
concurrent subjects. The Act
reposed executive authority on
the Governor-General at the
gentre and the Governors in
the provinces. There was a
council of mMisters, responsi-
ble to the legislature. to aid
and advise the Governor and
the Governor-General. The
structure of the Act was to in-
troduce a federal parliamen-
tary system in India. Winston
Churchill called the Act "a gi-
gantic quilt of jumbled crochet
work, a monurhent of shame by
igmies”. The Iirdian political
orces decried the Act, but
nonethel®ss participated in
the elections and formed
provincial and central “min-
istries. The province which
best adopted and practised
this Act was Bengal, and the
years between 1937 to 1947

saw the wc-rhinf, of the Bengal .
a

ture and the

ngal provincial government.
In 1947, the British quit India
and two nations were bom,
India and Pakistan. The law
that pgave indep®ndence to
ithese two countries was the
Independence of India Act.
1947, which was. with some
amendments. the Government
of India Act. 1935.

On 26th November, 1949,
the Indian Constituent Assem-
bly adopted. enacted and gave
to themselves a new Caons-

rovincial legis

o litution. The framers of the

Constitution led by Bbr B R
Ambedkar, a lawyer who stud-
ied at Columbia University of
New York. had a wealth of
sources to draw from. The US
Constitution and the Bill of
Rights paved the way for fun-
damental rights to be incorpo-
rated in the Cnnﬁtitutiﬁn.rggt
in the model of the executive.
and in the machinery. of gov-
ernment, the British form was

followed. In fagt. the [ramers
adopted greatly from the
Government of India Act,

1935, as in Dr. Ambedkar's
words, "As to the accusation
that the Draft Constitution has
produced a good part of the
provisions of the G.1. Act, 35, 1
make no apologies. There is

nothing to be ashamed ol in .

borrowing. It involves no pla-
giarism. Nobody holds any
patent rights on the funda-
mental ideas of a Constitution.”
With the new Constitution en-
acted, the political leaders ol
India set about practising the
ideals that had inspired them
during the long years of their
struggle for freedom,
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In the case of Pakistan,
Constitution framing was en-
tirely a different story. Mou-
dud Ahmed's "Bangladesh: Co-
nstitutional Quest For Auton-
omy” gives one of the best
chronological recerds of the
process. The first €onstituent
Assembly comprised of sixty-
nine members (subsequently
increased to seventy-four) who
were elected in 1946 to the
federal legislatures of India
from the territories that
subsequently formed Pakistan.
This Assembly bogged down
almost immediately on issues
of f€deration and provincial
autonomy. The Assembly
formed a Basic :Principles
Committee in September,
1950, which after eighteen
months came out with a draft
recommendation whose main
features were: a bicameral
legislature; executive authority
vested in a President; and a
cabinet headed by a Prime
Minister responsible to the
legislature. Urdu would be the
state.language. ,

This mixture of parliamen-
tary and presidential systems
was rejected outright by most
of the politicians, particularly
in East Pakistan. Within weeks
‘a group of political workers,
journalists and lawyers of all
opposition shades and groups
formed a Committee of action
for Democrati¢ Federation to
mobilise public opinion for
establishing full provincial au-
tonomy.” writes Moudud
Ahmed. A Grand Convention
was held on 14th November,
1950, presided over by Ataur
Rahman Khan which an-
nounced its own alternative
constitutional proposal. and
called for fresh elections to
the Constituent Assembly. The
proposals called for a ftederal
structure with a unicameral
legislature elected on popula-
tion basis through a joint elec-
torate (not separate elec-
torates for Hindus and
Muslims) to which the cabinet
would be individually and col-
lectively responsible. Both
Urdu and Bengali would be the
state languages,

The counter proposals
would now form the basis for
[uture negotiations and would
reflect the most genuine aspi-
rations of the Bengalis. Seeing
the adverse reaction to its
draft report. the Constituent
Assembly postponed its dis-
cussions on it. and after an-
other two years, came out with
a second draft. which was
somewhat of an improvement
over the first. In the mean-
time. with the demise of
Mohammed Ali Jinnah and
Liaquat Ali Khan, real power at
the centre was slipping into
the hands of the r:ivi? bureau-
r:racguand the power elites of
the Punjab. In East Pakistan,
r nt against the ruli
mthaguc Governmen
was reaching unprecedented
heights, and when elections
finally came in 1954, the
United Front won 228 of the
237 Muslims seats. The
Constituent Assembly had also
lost all reason to exist, and the
Governor-General, although for
totally different reasons dis-
solved it in October 1954,

"The decision of the
Giovernor-General was chal-
lenged in the Chief Court of
Sind and then in the Federal
Court by Tamizuddin Khan, the
President of the Constituent

Assembly. The Federal Courl
upheld the decision of the
Governor-General. but in the
case of Usif Patel vs Crown. it
held that the Governor+

General had no law-
powers. There was now a
constitutional vacuum in
Pakistan. Invoking the adwi-
sory jurisdiction of the Federal
Court, the Governor-General
sought a way out of the im-
asse. In the Reference No 1

6f 1955, the Federal Court,

through an ardupus of
interpreting the Indian
Ind ence Act, 1947, ex-
tricated itself by advising the
formation of a new Constituent -
. As Moudud Ahmed
observed, "As the first con-
stituent Assembly was dis-
solved unconstitutionally by
the Governor-General, so was
the second Constituent

Jssembly constituted unconsti-

tutionally by the order of the
Federal Court."

The second Constituent
Assembly was formed with 80
members, 40 from each wing.
On the 23rd March, 1956, it

resented the country its first

nstitution. The Constitution
was derived mainly from the
Government of India Act,
1935, particularly with regard
to provincial autonomy. ere
would be a unicameral legisla-
ture to which the members of
the cabinet would be individ-
ually and collectively responsi-
ble. . Along withythc new
Constitution came new politi-
cal intrigues, parﬁculﬂrlgc ini-
tiated by the Governor-General
Iskander \Mirza who had him-
self elected President. Electi-
ons were scheduled for Febr-
uary, 1959, but in October,
1958, Martial Law wasg
declared and the Constitution
abrogated. This would be the

- end of the parliamentary.

systemm of government in
united Pakistan. In 1972, in
his judgment in Asma Jilani vs
Government of the Punjab,
Chief " Justice Hamooder
Rahman would write, "The
1956 Constitution ..... was, it is
alleged, a constitution framed
by an illegally constituted body
which was, under the threat of
refusal of assent, also coerced
into electing General Iskandar
Mirza as the first Presider- of
Pakistan. The process of lle-
gality thus set in motion lsi in
its turn to the illegal us .
tion of power by the President
so elected under the said
Constitution.” The first decade
of governance in Pakistan was
parliamentary merely in form.
In nature it was governan:e
through intrigue, bribery, co
ercion and intimidation in
which none of the sections . !
the state, legislative, executive
or judicial, was devoid of sha -
lowness. :
The Bengali aspiration for
sovereignty and self-gover- -
nance that was expressed at
the Grand Convention of 1950
would finally come to fruition
in December, 1972 with the
framing of Bangladesh's first
Constitution, only to be dashed
again two years later by the 4th
Amendment. It would take an-
other sixieen years before it
WO d rebirth ‘th the
12th ‘Amendment,  The :5th
Parliament was parliamentary
in form, and for the first time
finished its full term. But was
it parliamentary in nature, and
did its tenure refleét the true
parliamentary spirit? To an-
swer that we must examine
the essence and culture of the
parliamen system.
(Toe be concluded tomorrow)

The author, a former MP from
BNP. is an occasional colum-
nist and one of the directors of
Centre for Analysis and Choice
(CAC), a national policy re-
search body. &
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