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Incident I - Pankaj Basu, a
tailor from village Kasheani,
district Gopalganj was taken
. away from the Jagannath Hall
during the police raid of the
hall on 31.1.96. Ninety-six stu-
dents from a single buﬂdm% of
Jagannath Hall were arrested
on the raid.

Pankaj was primarily de-
tained for one month under
the Special Powers Act. Later
his period of detention was
enhanced for three more
months.

Pankaj was not a resident of
the hall, nor was he a member
ef the g,mu& which protested
the Prime Minister's visit to
Bangla Academy, The reason
he entered the hall was to visit
two neighbours and childhood
friends who were hall resi-
dents. Pankaj visits threm every
few months when he comes to
Dhaka and brings money or
news from their families. But
this time he couldn't even see
his childhood friends before
he was inhymanly beaten,
dragged and picked up into
the police van.

ncident 1I — Md. Rezaul
Karim, a Final year student of
MSC in Physics of University of
Dhaka was taken into custody
in the morning on 9.2.1996
from Fazlul Huq Hall. along
“ with other, during a joint mili-
tary /BDR/police seéarch carried
out in the Hall. Rezaul was
given detention for thirty days
in the Dhaka Central Ja.lf

It appears from a certificate
given by a House Tutor of Fa-
zlul Huq Hall that Rezaul was
taken away only because a mat-
tress made of cloth from
which military uniforms are
made was found in his room.
The said mattress was n to
him by a friend and he did not
have any knowledge of the said
material from which it was
made.

Interestingly, the detention
order of Rezaul contained it
was necessary to detain the
detenu in order to safeguard
law and order.” One should be
astonished to find any nexus
between using a particular
mattress and safeguarding law
and order.

The detention order of
Rezaul was challenged before
the High Court Division of the
Supreme Court and the Court
on 4496 has declared the
detention order "to have been
made without lawful authority.”
But befote that two months
had already elapsed during
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Law and Our Rights
Living in an Era of 'Executive Whim and Caprice'

Two incidents, of recent time aré well enough

to depict the present state of legal and

constitutional rights of the Ecnglc of Ban&desh ,

which an innocent student of
University of Dhaka spent two
months of his life inside the
four walls of Dhaka Central Jail
solely at the whim and caprice

of some servantis of the Repub- .

lic.

practice
Preventive detention is a

very extra-ordinary measure.
Contrary to the principle of

criminal justice, the law relat- .

ing to preventive detention
empowers the government to
detain a.nf person without any
charge ol specific breach of
law against the person. For
such ar character of
the lnwbrﬂﬂl law has not be ac-
cepted many states. Even in
Bangladesh, this law could not
been applied prior to the Sec-
ond Amendment of the Consti-
tution. In many states this law
can only be applied during
Wars and Emergencies. In
some states there are impor-

tant safeguards against gov-
ernment's use of this r
coupled with the right. to’
CcO tion for 1 de-
ten ; -

In contrast, it has become a
routine work for the ern-
ment in to use the

law to su the constitu-
tional ts of the &eopl:‘
This is evident from the fact
that during the last 22 years
over 3 lac people were de-
tained under this law.

lqﬂlgnl.thdrh-ﬂnqw
?hd ] remedy availabl

e a €
i favnur?thc detenu is to go
1o the High Court Division of
the Court for a order
(called Habeas Corpus) for the
detention to be declared ille-
gal. But there is always delay in
entertaini the tition as
the High Court Division is
heavily overburdened with the
writ of habeas corpus. Fur-
thermore, not all the detainu
have the to resort
io such kind of constitutional
rempedy. This is evident from
the fact that com to the

3 lac detention during the last
22 years. very few detentions

were challenged before the
High Court Division. Lack of
opportunity to resort to such a
remedy has faded the purpose
of the remedy. There are some
NGOs and lawyers who give le-
gal assistance free of costs to
the helpless detanu. But com-
pare to the huge number of de-
tentions. there efforts are very
negligible. Even if the case of a
particular
successfully entertained by the
High Court Division atleast a
month is elapsed between the
date of actual .detention and
the date of release. Detention
during this period is almost
Amavoidable.

Persons who could not re-
sort to this remedy should
have to wait for the decision of
an Advisory Body formed

rwithin 120 days of the deten-
tion date.

In the second place some
people can avoid detention if
they save influéncial friends

detention is-

The way they arrested Pankaj

and relations who can pursue
the government to withdraw
the detention. This extra-legal
remedy is limited for onl
some influencial persons anc{
the general citizen has almdst
no access to this.

Preventive detention which
should have been a very extra-
ordinary measure applied only
in extreme circumstances; has
became a general phe-
nomenon: From the interpre-
tation of the constitution the
conclusion to which we can
arrive is that the detention of
Pank:j and Rezaul violate their
fundamental ts guaranteed
under Article 31 and 32 of the
constitution. Their constitu-
tional right to equal tection
of reasonable law and the right
to Hfe and personal liberty
can't be taken away by the ex-
ecutive autheority. But do con-
stitutional provisions actually
save the people from arbifirary
arrest and detention by the

executive? The answer is no,
experience shows us.
" For all procedural and
practical reasons, general peo-
ple do not have proper access
to those constitutional safe-
guards. If they had access to
those letters of the constitu-
tion. then thf Pankaj along
with thousands of undiscov-
ered Pankaj and Rezauls are
detained at the evil desire of
the executive?

Sovereign immunity versus

i T g

rights

Release from detention by
an order of the High Court Di-
vision after being unlawfully
detained for two or
months is undoubtly not ade-
quate remedy from the victims
point of view. Nor is it consis-
tent with the spirit of law that
the perpetrators of an evil de-

signed arrest and detention
are spared from the hands of

“entitle the citizen to eompen-

three

justice solely in the name of
Sovereign immunity. in
country there are Lﬂl w‘hlg
sation for wrong done to the
citizen.

Even fn England where,
prior to 1947, the Crown en-
{uyed immunity from tortuous
iability as per the maxim
"King can do no wrong", the
Crown is now made
liable to a great extent under
in Crown Proceedings Act
1947 for torts' committed by
its agénts.This Act makes the
Crown, in principle, lable for
torts to the same extent as a
private person, subject to cer-
tain: exceptions such as. de-
fence, maintenance of the
armed forces and the postal
services.

Apart from legislations
cantaining such a r%ht. there
are important judicial prece-
dents which entitle ple to
such a right in the absence of
specific legislation.

For instance, the Indian
Supreme Court in Khatri V
State of Bithar, Raised an im-
portant constitutional question
whether the Court can grant
compensation to a person who
has been deprived by the state
of his life or liberty in violation
of Article 21 of the Indian
Constitution. The Court an-
swered in the affirmative say-
ing that if it was not so, then
the concerned Article of the
constitution would be reduced
to a nullity. ;

Similarly in a famous Indian
Supreme Court case, popularly
known as the Rudul Shaha
case, the Court has indicated
that the purpose of granting
compensation in such cases is
two fold: Firstly to penalize the
state for failing to heed the
mandates of the Fundamental
Rights. Secondly, as mere re-
lease from ille detention is
inadequate, the detenu re-
quires additional help by way
of monetary damages.

Following the examples of
civilized nations we must not
confine our towards the
legislature o to protect citi-
zen's rights. We should expect
more from our Supreme Court
so that it creates new and real
remedies not illusory reme-
dies. which are indispensable
to the enforcement”of the fun-
damental rights.

Isaac Rolinson — General
Secretary Law Review, member

IGRANT workers are

a permanent and glo-

bal institution. It has
estimated that the num-
~ber of internatiomal migrants
in the world, including refu-
gees is in an excess of 125
million. More and more people
of diverse family, educational.
vocational and technical back-
grounds are crossing borders
and seas to look for work in a
variety of forms — usually in
developed countries in the
west. ey go as both docu-
mented migrant workers who
are sent abroad by their gov-

ernments, or as undocu-
menied migrants, who are
somehow smu out of the

country ill in order Lo
lpok Im'? wurellﬂl .

Migrant workers are a valu-
able source of foreign ex
c for h. Unfor

tunately, some developing
countries, including our own.
are doing little to protect the

Ls their ‘golden geese

a d. The workers, specially
the female migrant workers,
are under paid, abused and
made to live in appalling con-
ditions. Some languish in jail
and there are true stories of
foreign maids being abused
and even killed by their mas-
ters or mistresses. Thus, 11 is
both the and recefving
countries which wiolate the
rights of these workers.
Recognising the fact that
the phenomenon of migrant
workers has not only humani-
tarian considerations but also
international pelitical, eco-
_nomic and social eflects, the
Cinternational community came
together and the United Na-
tions General Assembly ap-
proved of a new International

¢

Iﬁtemational Standards for Migrant Workers

Convention on the Protection
ol AN ‘Migrant Workers and
Members of Their Families on
|8 December 1990.

The Convention recognises
that the
members of their families are
an unprotected population
whose ts are not addre-
ssed by national ture
of the receiving states — and
by their own states of origin.
Accordingly, it is the re-

npon-um-{ of the international
commmunity, through (the

United Nations, to afford them
measures of ;

The Convention provides
for an internatjonal tion
of a t worker and ex-
tends fundamental human

of treatment | the ex-
tensdon of human rights to
Turh workers and fami-
les

The Preamble of the Inter-
national Convention has |6
points. Among these nts,
the Convention ﬁedurthu
the State parties and
rati the must:

— take into account the

wiples embodied in the ba-
sic instruments of the United

Natens human n-
khm. in . the United

ations of Human
Rights

— take into account also the
[mn:ﬁuulmdth:
I

ternational Labour Organisa-
ton

- consider the situation
and, vulnerability of migrant
workers and their families and
that their rights have not been
sufficiently recognised every-
where

— realise the importance
and extent of the migration
phenomenon, which involves
millions of people and affects a
large number of states in the
international community

~— consider that recourse to
the employment of migrant
workers who are In an lrregu
lar situation will also be dis-
couraged If the fundamental
human rights of all migrant
workers are more widely
recognised

-~ and are convinced there
fore of the need to bring about
the Intﬂn-tlnm:nlrmectlm of
the rights of all migrant work
ers and their families, reaf
firming and establishing basic
norms In a comprehensive
convention which could be ap
plied universally

The Convention also pro-
vides for freedom of thought.
consciousness and religipn
(Article 12) requires states

to ensure 1 for cul-
tural identity (Article 31) and
upholds the right to transfer
:!rll'nlrm: and savings (Article

Overall. the International
Convention seecks (0 eliminate
the exploitation of all migrant
workers and members of their
families, including an end to
their illegal or clandestine
movemenis and to irregular
and undocumented lttu-goru.
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It seeks also to establish min:
imum standards of protection
for the workers and their fami-
lies that are universally ac-
knowledged. Thus, states lack:
ing national starmdards will.
under international pressure,
ultimately bring their legisia-
tion closer in harmony with
these recognised universal
standards. -

Ratification:

Twenty states must ratify
this Convention in order for it
to enter into force. However,
even then it will only be bind-
ing on those states which ratify
it. Obtaining approvdl of this
convention is going to be quite
an uphill task since the giobal
public debate over migrant

“workers Is intensifying and al-

ready officials of three major
westlern countries have Indi.
cated that their Governments
do not intend o ratify

It is ho that sending
countiries, ch will gain from
the dictates ol the Convention,

will lead in the ratification
process s0 that they can pres-
surise receivt countries to
do so as well. However, even if
states do not consider ratifica-
tion, provisions of the Conven-
tion can be included In the na-
tional legislations.

Conclusion:

The new [nternational Con-
vention on the Protection of
All Migrant Workers and
Members of Their Families is a
necessary extension of global
eflorts (0 expand human rights

and fts implementation wiil go
a lonyg way towards “<uphoidl
the humanitarian treatment o
all kinds of migrant workers.

It is imposSible to ascertain
the timeframe in which the
Cenvention will come into
force. It took four years for the
Convention on the Elimination
of All Forms of Racial Discrim-
ination and two years for the
CEDAW convention to come
into force. It took ten years for
the two Covenants on civil. po-
litical, social, cultural and eco-
nomical rights to come into

force. However. it is hoped
that both sending and receiv-
ing countries understand the «
urgent necessity ol the pew
Cenvention and {ocer no time

" in ratifying it. or incorporating

its Articles into their ownistat-
ues and obeying its contents.
Regional and global campaign-
ing for the necessity of ﬁu:
Convention and to promote its
ratification will highlight the
plight of migrant workers and
may thus help speed up the
procedure.

Saira Rahman — Advocate,
member of Odhikar: A
Coalition for Human Rights.

Crusading Judges Step
on Politicians' Toes

By D K Joshi |

HE judiciary has sudd-
tnljir taken a central role
on india's political stage

ere is a growing publiic
perception that the courts are
the only hope for reversing the
trend of political cerruption
and adminjistrative ineptitude.
A wseries of recent decisions
aflecting issues from bribery to
sewage Lreaiment supports
this A

The most sensational was a
Supreme Court ruling that -
vestigations into a 656 million
rupee corruption case must be
pursued against e con-
cerned "irrespective of his
position and status.”

This Is political dynamite.
The court was referr to 67
leading politicians and 11 civil
servants named in a business-
man's diaries. which ly
show huge pa ts made to
people helping himn by acting
as intermediaries with foreign
¢ ompanies

e diaries and statements
connected with them lay col-
Iul'-nttmg_1 dust for four years in
the offices of the Central Bu-
reau of Investigation (CBI) until
mid-January, when the court
insisted on action

The court reminded the
CBI of the tenet. "Be you ever
so high, the law is above you '
As a regult. three cabinet min-
isters rc:i?ned. as did the
president ol the main opposi-
tion party and several other
politicians.

During Interrogation, the
bhusinessman. Surendra Kumar
Jain, has claimed that large
payments were made to the
hrrucnl Frime Minister,

arasimha Rao (Rs 35 million),

and his late Iprederm Rajtv
Gandhi (Rs 125 million).

“Judicial activism” was ini-
tiated by Chief Justice Bhag
wati in the 1980s when neen
couraged people to use “public
interest litigation™ as a way of
securing justice for the marg-
nalised ant! underp

But It ca 1 the public
Iimagination only in the past
twe years when the ch
was userd . support
rights and environmental cases

agains. u.c state
The court has also n re-
llef to people held In prison

Eeﬂdi-m trial. some of whom
ave been behind bars for

decades, and has ordered the

closure* ol factories lNuting
the “world's most autifu

building.” The Taj Mahal.

It has forc the govern-
ment to provide better condi-
tions pay for child workers
in match factories in Tamil
Nadu state; directed the gov-
ernment to set up 16 sewage-
treatment plants ‘i}n Delhi; and
ordered the ution of 27
Punjab policemen for edly

unning down four a ?cd
kh militants in cold !

In recent months, however,
the court has targeted the
more sensitive and popular {is-
sue of political corruption and
has pu up the executive for
failing to discharge its duties.

In the words of Justice
Verma in the Jain corruption
case: "It was unfortunate that
the court had to step In to

make investi agencies do
their duty.” i
Developments in India are
echoed by the situation in Bri-
tain. where there has been an
increase in the use of “judicial
review” of actions taken by the
executive arm of rnment.
Several ministers® have been
told by judges that their ac:
tions were unlawful or contra-
vened principles of faimess,
prompting the retort that the
judiciary is exceeding its pow-

ers and that Parllament Is
supreme.
In India. .IﬂlIH: constitu-

tional expert. such as Nani
Palkiwala., are unhappy with
the ‘s in foray
into executive and legislative
matters. Atal Bihar, of
the Hindu fundamentalist Bha-
ratiya Janata Party, also consi-
ders the trend y.

But Chief Justice Azin Mus-
habbar Ahmad, under whose
leadership the [tud‘lr:iu*y has
been fexin ta muscles,
contends that when derelic-
tions of constitutional obliga-
;]Iﬂl"l-l and gross violations of

Uman are to
the notice of mbrg:qm
Court, it

klﬂjh a
on the i 50:
Odhikar, 3/6,

| Univmiﬁeé andon

w Review is gc
1. The

La

T
"Violence in the
Killing of Students.”
Hundreds of students were killed in violences in the Uni-
versities over the last 25 years. Only in Dhaka U

students were killed after Independence, while 26 died in
Rajshahi

i t ]
of its inve on on steps taken in
?: to puhllegi:litu preliminary rm ;

D e will be held at the office of
wyers, journalists, human ﬁghis activists and leaders of

student bodies are invited to attend the programme.

BELA Organizes

Workﬂhop on

'Incineration Technology: Approaches,
Issues & Alternatives'

Disposal of hazardous waste in the third world nations in
disguise of technology transfer has been accelerated in an

alarming

proportion due to stringent enforcement of waste

management regulation in western countries. Attempts are
still continuing to install such rejected industries in

Bangladesh

It is cummnnlz
is accomplishe
Technology, which in theory

many of thosg nations.

known that turning the waste into wealth
through introduction of Incineration
uses heat to convert complex

toxde organic compounds into mostly carbon dioxide and wa-
ter. However, in practice, by transforming solid and liquid
toxic wastes into gaseous emissions, incinerators actually
increase the volume of waste by mixing it with air, and
dispersing pollutants over land and water and into the

atmosphere. .

To assess the implication of fl
ade

incinerator technology in

ant dl:vclnpmeni of toxic
and to create awareness

regarding its possible lmpar:fs on human environment and

ecology

. with cooperation from BARC, BELA is

oing to
organize a half day workshop on Incineration Tuﬁmufn :
épprnacheafn Issues & Altm;natives in association wi
reenpeace International, on 15 April 1996, Monday, at 3:00
pm, at BARC Conference Room, Farmgate, Dhaka. :

The theme speaker is Dr Paul Connett, a chemist and one

of the world's leading

inecinerator critic and

given over 1000

public presentations on the topic in 47 states in US and in 25

other countries around the

of the US Con
management in

globe. He acted as member of the
Office of the Technology Assessment, Was

on, DC-an arm

ess, for their study of solid waste
e US. Besides, numerous
published on Dioxin, Risk Assessment, Waste

apers were
ement,

Chromium and Nucleic Acids, and also made video tapes on

such issues.

Supremé Court Say

No to Political
- Judges

Shakil Shaikh writes from Islamabad

AKISTAN'S Supreme Co-

urt has shown its tgeth

with a ruling that seeks
to end the appointment of
senior ducrlﬁea on the basis of
political affiliation.

The first impact of the de-
cision will be felt by 45 high
court judges appointed in the
past two Prime Minis-
ter Benazir Bhutto's govern-
ment.

The Pakistan Bar Council
appealed to judges affected by
the ruling to stop werk until
Ltheir 'appointments had been
re-considered in accordance
with the new directive.

The ground-breaking deci-
sion also makes it mandat
for the government to consulit
national and provincial chief
justices before appointing
_p_:ecégea for the Supreme Court,

eral Shariat (Islamic) Court
and the country's varfous high
courts. -

The move represents an
important shift of power be-
tween the judiciary and the
government. Successive gov-
ernments, both elected and
military, have leaned on the
judiciary for their own political
purposes. The judges have now

an over the harassment of
his relatives.

In an effort to dispel the
impression that the judgement

is against her government. she
also commented : "The judi-
ciary has given a verdict about
some of its own members.”

She says the government
may seeck a review If its advis-
ers recommend that the
judgement is in violation of the
constitution,

But the Chief Justice has
since insisted that “the
Supreme Court has the right to
interpret the Constitution and
to see as to what a particular
provision of the Constitution
means or does not mean, even
if that particular provision is a
provision to oust the
jurisdiction of this court.”

He noted that "judicial
wer is inherent in the
upreme Court itself* and that
its power as a constitutional
court "can be taken away
by a court itself "
Wahabu Khairi, the
Rawalpindi lawyer who insti-
gated the case, said the verdict
would strengthen people's
confidence in the judiciary.

After years of interference with the judiciary by
successive governments in Pakistan, the Supreme
Court has put down its collective foot. Gemini News
Service reports on a ruling that seeks to keep politics

off the bench.

finally reacted. and there are
high that the ruling will
serve as the definitive inter-
pretation of the relevant arti-
cles of the constitution.
Commented the Islamabad-
based newspaper The Nation:
"The judgement is historic ...
and is likely to put a check on
unbridied use of the manipula-
tive powers of the executive,”

Lawyers anisations have
welcomed the 20 March

judgement and urged the gov-

ernment to implement it in

letter and spirit.
The Chief Justice of the
Supreme Court. Justice ad

All Shah. head of the -

member bench which handed

down the . was him-

self nied by the Bhutto
overnment in 1994 over
ree more senior judges.

However. after he accepted
the | s E-.:hehr A henrm{
late | ] gavernmen
ap nrmd became annoyed

him, m:;-in-iui in the
Sindh provinci nment
was suspended, ln! his dtﬂ'l*
eaded by the potice.” altBOUgR
the b ment d'nht com-

of victtimisation.
Bhutto is ;ﬁh the
that is in

anger
i — an indirect
l. thllJultIuM::

Opposition leader and
former Prime Minister Nawaz
Sharif described it as "historic

pointment of
ing that the
“leave no room for complaint
of arbitrariness or unfair play”.

Political affiliation is accept-
able. provided the candidate is

"of an unimpeachabile integrity.
hl‘l‘lﬂ[mﬂwmh‘.
and is recommended by the
Chief Justices of the Su
Court and the high
counrt.”

It also emphniu: that
Chief Justices opinions on
candidates must be

“in the absence of very sound
reasons ... by the President”,
and that a Chief Jus-
tice's veto will te the

appointment.
Several other r is




