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N order to resolve the pre-
sent political impasse
people are looking for a
ble solution with a great

deal of urgency A national
consensus is key to the po-
ssible solution in this context.

There already exists a na-
tional consensus as to the sta-
tus of the one party election
held on 15th February, 1996
and as to the need for an elec-
tion under a neutral caretaker

overnment. Even the Prime
inister Begum Khaleda Zia
conceded for hold a fresh
election in May. 1 under a
neutral caretaker government.

The only difference now, as
it seems, may still be there as
to how a neutral caretaker
government can be achieved
without m any assault to
the Constitution.

In order to give an indica-
tion as to how that can -be
achieved many of us have advo-
cated that it may be possible to
do so without amending the
Constitution only if um
Khaleda Zia would help realize
what she already promised.
According to many of us it
could have been possible to
achieve such a goal without

so0 much on the
street if the Prime Minister
would have resigned with a
clear undmtmdﬁ'?g that nei-
ther she herself nor any one
else from her party is willing
to hold the office of the Prime
Minister so that a neutral care-
taker government could be
formed. . s

Our contention has been
that if such situation occurs
due to the inability or unwill-
ingness of the Prime Minister
or any of her gll.rtgll;ncn ta hold
the office of the me Minis-
.ter, a scope could then be cre-
ated immediately for promul-
ga of an Ordinance to meet

con
is no provision in the Constitu-
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WHEREAS, the Fifth Par-
- Hament was dissolved on 24th
November, 1995 and an elec-
tion schedule was an-
nounced for holding the elec-
tion for the sixth Parliament to
be held on 15th February,
1996; _
WHEREAS all the Opposi-

tion Parties who were repre-

sented in the Fifth Parliament
declined to participate in the
said election .held on 15th
February, 1996 as they have
been demanding for the for-
. mation of a neutral caretaker

'wmn@ut as a precondition
or - of election;

WHE , vast majority of
the people and all the opposi-
tion parties having boycotted
the said election it could not

ovide the necessary choice

fore the electorates nor
could it refleet the will of the
le and the said election is

far from being able to ensure
“effective participationtby the
people thirough their elected
representatives in administra-
tion at all levels" as is envis-
aged under Art 11 of the Con-
stitution; AND WHEREAS. the
election in all the Constituen-
cies could not be completed
also within the stipulated pe-

riod of 90 days:
WHERE.Ag, it is the Consti-

tutional obligation under the
Rule of Convention for the
Prime Minister to resign un-
der the prevailing circum-
stances; AND WHEREAS. the
Prime Minister Begum Khaleda
Zia who held majority in the

erstwhile Fifth Parliament
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~ BY N ALEMIE %

TOM and JERRY

MARCH In

Convention

CHASE US

WHERES OH... HE'S ToO BuUSY
TOM ? STUPYING TO
I T0 i ,

| 996

tion providing for such contin-
ency the gap can be bridged
y the law which could

sponsored as a consensus.

Eackagt without violating the
onstitution.

I am rather surprised that
without knowing and appre-
ciating the object for such an
Ordinance an idea has been
floated to counter this view
without any application of
mind as to the content, sub-
stance or context of the pro-
posed Ordinance. It is no one's
suggestion that the Constitu-
tion can be amended by an Or-
dinance. As a matter of fact.
there is a clear limitation to
that effect under the Ordi-
nance making power itself
(Art. 93 (i) (ii)). But one ought
not to overlook that Constitu-
tion cannot survive nor can be
made workable without the
time honoured convention
which is a supplement for the
wor of the Constitutjon it-
self. It is a faulty proposition to
argue the dangerous doctrine
of necessity
much of damage ? Pakistan's
Constitutional history as re-
sorted to by Justice Munir In
order to justify the military
take over by Ayu :

What is clear however is
that the law of the Constitution
itself visualizes the role to be
glaycd by the rules of conven-

on to step in during the un-
foreseen conti . Conven-
tion as Wade traces to be
"Constitutional obligation. obe-
dience to which is secured de-
spite the absence of the ordi-

nary means of enforcing the -
obligation in a court of law".
Dicey defines the Conven- °

tion as is "intended to secure
the ultimate supremacy of the
electorate as the true political
sovereign pf the State”. This
concept of Convention is well
entrenched in our Constitution
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though continued to act as the
Prime’ Minister by holding over
byt as the election for the
Sixth Parliament could not be
completed within the stipu-
lated time she cannot there-
fore continue in office and in

view of the above the President

was advised by the Prime Min-
ister 'to meet other political
arties represented in the
ifth Parliament and former
Chief Justices and Senior Con-
stitutional Lawyers in order to
find out a way to facilitate for-
mation of a non-partisan neu-
tral caretaker government un-
der which the Prime Minister
promised for holding of an
election in May, 1996 in order
that all the parties may partic-
ipate in such election without
any reservation; )
WHEREAS in order to facili-
tate the formation of a neutral
non-partisan care-taker gov-
ernment jt is not possible [or
any Member ol the Fifth Par-
liament to become the Prime
Minister nor able therefore to
form the Cabi-
net;
not possible to form a Cabinet
with the Prime Minister for
the interim period till the next
election is held for ushering a
new Parliament and a succes-
sor Prime Minister;

WHEREAS, there is no

provision available under the

Constitution to meet such

contingency and therefore re-
sort has to be made on the
glt;neral law of conventions for
the working and upholding of
the Constitution which is

which caused so °

*only by so resi

(Article 7 apd 11). He further only thro

WHEREFORE, it is

p————
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elaborates that "as the
of representation is nothing
else than a mode by which the
will of the representative body
or House of Commons is made
to coincide with the will of the
nation, it follows that a rule
which gives the appointment
and control of the government
‘mainly to the House, of Com-
mons is at bottom a rule which
gives the election and ultimate
control of the executive to the
nation”.

Professqor Wade writing an
introduction to the law of Con-
stitution points out in his book
how those conventions can be
incorporated in the statutes.
“There are statutes™ as he says,
"which assume conventions as
the basis of the law which they
contain and cases where the
Judges have treated conven-
tiong as having | eflects”;
the Constitutional authority
cites as an example "the
Statute of Westminster, where
a convention recited in the
preamble .... is licitly en-
acted as an operative Section
(4) established beyond any
doubt the place of conventions
in Constitutional Law”. The Or;
ﬂ}::lancc as we m:nntcmplattf

propose is { category o
statute identified by Professor
Wade as of the Rules of
g::%\;mﬂuin as determined by A

cey long time ' en

we talk about the li.g;gnatiun
of the Prime Minister we do
not ask for it as a grace but as
part of her Constitutional obli-
tion which evolved on her.
is is also part of that con-
vention as to under what cir-
cumstances the Prime Minis-
ter is required to resign
comes necessary at times to do
so in order to uphold the
Constitution -itself. Because
gning she can
now uphold the cﬂ:gmu:uu:m.
In the present circumstances

“iIntended to secure the ulti-
mate supremacy of the elec-
torate as the true political
sovereign of the State”.
WHEREFORE, the President
on the advise of tige Prime
Minister held wide consulta-
tions with all the political -
ties represented in the Fifth
Parliament as well as with two
former Chief Justices of the
country and other senijor citi-

ns and counsels in order to

d a workable solution to the
present political and Constitu-
tional deadlock:

WHEREAS, the Fifth Par-
liament being dissolved there

in no Parllament in session nor -

in existence;

WHEREAS the President is
satisfled that circumstances
exist which render immediate
action necessary, Therefore, in
exercise of Article 93 ol the
Constitution it is necessary to
make and promulgate the fol-
lowing:

This Ordinance will be
known as THE INTERIM
CONTINGENCY ARRANGEM-
ENT (FOR NEUTRAL CARE-
TAKER GOVERNMENT)
ORDINANCE,

1996. Notwithstanding any
other
any other law this Ordinance
will come into force at once
whereupon the election held
on 15th February 1996 would
stand cancelled and annulled
and the Prime Minister and
other Ministers will be
deemed to have resigned on
the promulgation of this Ordi-
nanece. The provisions of this

of the_(—jo

process,

- and contentious, though

. It be-,

rovisions cantained in .

millions of pedple in this,
country can hope to register

their verdict under a neutral *

caretaker government and
thus form a government of
their choice. In order to fulfil
the pledge undér the Constitu-
tion Art. 7 and Art. 11 the
Prime Minister must cease to
hold the office ,in order that

the effective participation of,

the people through their
ected representatives could
be ensu . [Art.11).

Our contention is that it is
the Constitutional obligation as
defined by Dicey to honour the
Convention. And it is the Con-
vention which warrants the
resignation of the Prime Min-
ister in the present circum-
stances in Bangladesh. Because
it is only her résignation which
militates-against speedy reso-
lution of the problem and
keeps the courdry away from
Constitutional rail.

In order to bring our
thoughts together and for re-
moving any doubt as to the
Constitutionality of such an
Ordinance it may be useful to
provide a working draft for
discussion. We believe that it is
important for Constitutional
lawyers to help bring a con-

-sensus and not to make the

present situation more difficult
it is
possible., I know for certain
that any lawyer is capable to
argue against the contention

» put forward by his other col-

eague.

We are here however not in
the court room. Our object is
primarily to search for a con-
sensus. It is easy to say that
there is no Constitutional diffi-
culty in holding the elections
which could not be held within
the stipulated time of 90 days,
which time limit earlier
though treated by the Chief
Election Commissioner and

FOCUS

nstitution

the party in power as manda-
tory. But who is going to an-
swer for the cost that it may

entail as an attempt to hold .

such farcical ritual of an elec-
tion causing loss to so many
human lives, ' :

To go ahead holding the
one arg election as was done
hl-): the Election Commission in
the name of the Constitution is
at the root of the Constitu-
tional folly which leads a-na-
tion towards cohfrontation. We
plead for consultation, concili-
ation and consensus; not for
contentious’ and confronta-
tional acrimonies, In this spirit
I' submit herewith a mere
working draft for such an Or-
dinance hoping that this may
help towards bringing consen-
sus and resolving the procedu-
ral r ng as to how we can
ho bring.about a neutral
caretaker government during

the transition. This Ordinance -

is based on the thesis that
m Khaleda Zia in order to
- fulill her pledge for a fresh,

free and fair election to be
held in May under a neutral
caretaker government is ready,
willing an
a Constitutional obligation to
discontinue. This pa can.
be worked out within next 24
hours if only the President will
exercise the power which he
has under the Convention of
the Constitution known as the
unwritten law of the Constitu-
tion giving him the residuary.

wer to act for the p of
acilitating immediate ,Eurma-

tion of a neutral caretaker gov-
ernment. Other options do not
bring consensus and merel

wastes time and increase suf-
ferings and lead the country
into chaos, confusion and con-
frontation and ultimately to the
breakdown of a civil society
causing thereby irreparable
‘loss to our economy and the

DRAFT ORDINANCE

Ordinance being
tempora

ted with an objett for bring-
ng in a Prime Minster to suc-
ceed in office; and it is In no
way to alter. amend or repeal
any provision of the Constitu-
tion and will never be deemed
as having formed part of the
Constitution and the Ordi-
nance can with such modifica-
tion could be replaced by an
Act of Parliament, with such
change or modification as may
be suggested and agreed by the
Parliament to be electeddn the
manner proyvided hereunder;
Durln&t e absence of the
Prime Minister and the Cabi-
net an advisory council is
constituted cons‘sting of im-
mediately preceding former
Chiefl Justices not exceeding
three in number who in turn
may include such other mem-
bers as may be deemed neces-
sary nol exceeding eight in
number Lo act as the members
of the Advisory Council. PRO-

purely of
nature are promul-

- VIDED however that the eight

members so to be appointed
must be such persons who
have already made significant
contribution in the area of his
or her field of work and na-
tionally well reputed for his or
her commitment to the Ecoplt
and the Constitution having
pronounced belief in the basic
norms necessary to uphoild the
freedom, Constitution. democ-
racy and the interest of
Bangladesh and its people. Be-

‘fore such persons as are to be

appointed oh the recommen-
dation of three former Chief
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Justices must be done after
prior consultation and concur-

rence of the leader of the
House and the leader of the
opposition in the Fifth Parlia-
ment. That the Senior most
retired Chief Justice so ap-

inted as adviser would be
nown as the Principal Adviser
and will exercise such rs
as are to be performed by the
Prime Minister and other ad-
visers will perform such func-.
tions as are to be performed by
the Ministers and all of whom
together would exercise the
power of a Cabinet till the suc-
cessor Prime Minister enjoy-
ing the confidence of the Par-
liament to be elected under
the neutral caretaker govern-
ment is sworn In. Primary ob-
ject and function of the care-
taker government comprising
the number of advisers so ap-
pointed in the manner pre-
scribed hereinabove and
headed by the senior most re-
tired Chiefl Justice will be to
establish and ensure a neutral
administration and to. help
create a peaceful apd congenial
environment for holding of a
free and fair general election
for electing the Members of
Parliament as to be conducted
by the Election Commission
which also need to be recon-
stituted in censultation with
the leader of the House and
the leader of the position in
the Fifth Parliament and such
election is to be held within a
Erind of 90 days so that the

esident can appoint a Mem-
ber of Parliament as the Prime

O R halid In2PRESEE o W
majority of the Members of
Parliaiment. Provided that the
Prime Minister so amintcd
by the President after elec-
tion held will remain a Prime
Minister designate untjl
he/she es a vote of comii-
dence in the House within
seven days of his appointment
by securing a clear majority of
total number of members of
Parliament whereupon he/she
will enter upon the office of
Prime Minister by taking the
oath of office. On the failure to
secure the vote of confidence
his/her a ntment as given
under Art 3) to become the
Prime Minister will stand
terminated and a fresh ap-
ntment be n to another
ember of Parllament in simi-
lar manner till one could be
found to command the confi-
dence of the House within the
stipulated time of one week. If
on the third attempt the
Prime Minister. so appointed
fails to secure a vote of confi-
dence the Parliament will be
dissolved for urﬁ:.m a fresh
election soon thereafter. The
Council of Advisers will be au-
tomatically dissolved on the
expiry of the interim period
which will end on the entering
upon the office by the new
Prime Minister having taken
the oath of office after securing
a vole of confidence and the
Members of the Advisor
council will cease to hold t.hel’l"

respective offices thereby.

earnest and under

selling. lh‘"ﬂ.f“n%‘ every
t

Hour of

is very ericouraging

' T
l I that the  President has

invited all the political
parties for discussion to

resolve the national crisis. It is
a right step in the right -

direction. He has got their
unanimous views regarding the

caretaker government and .

holding of election in May
under such government. For
the last two Jeara Begum Zia
seemingly did not understand
the concept of such govern-
ment as it was not in the con-
stitution. Now she has under-
stooq it and its necessity and
she wants that the constitution
should be amended to incor-
porate such clause as is neces-
sarg for caretaker government.
ut what Begum Zia now
wants for this purpose is that
all should recognise the 15th
February election and the sit-
ting .of the 6th Parliament to
ass the necessary amendment
or such caretaker government
and then only she will resign
by handing over power to such
caretaker- enf. But this

is not acceptable to the np%o—- |
this

sition. The necessity of
new precondition raised by
Begum Zia is the subject miat-
ter of this article with possible
solution within the constitu-
tion. :

In my opinion since all par-
ties have agreed to the con-

cept on the caretaker govern-

ment, the President can pro-
mulgate an Ordinance under
Article 93 of the constitution
to,form the caretaker govern-
ment and Begum Zia can law-
fully hand over power to such
caretaker government and
after an all-party election in
May the same Ordinance re-
garding the caretaker govern-
ment can be approved in the
rfext session and incorporated
in the constitution:

It is the best solution for
Khaleda Zia to agree to, and
not to insist on any precondi-
tion to summon parliament for
gaash:f the amendment by her

N one. Caretaker govern-
ment is not her idea. It was

* conceived by the opposition.

- nance of caretaker government

- be applied when there is ne-

. There is hardly any scope for

" Parliament to

Statesmans

by AHasib |
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are preconditions” which will
only create more blems. We
~don’t think she doesn't know
ithat it is the illegality more
than illegitimacy of her au-

So, let the opposition also take

apart in- approving the Ordi-
and its incorporation in the

constitution in a parliament thority 'to exercig ower
‘comprising members of all democratically. titu-
parties. v 2 tionally due and

In my earlier article in The unrepresent ction
Daily Star on January 26 under which has n recognised
the heading "Why the Talks either at home @ abroad. All

' parties are, th . urged
not to create précondition for
the President to act accord
to Article 48(2) and Article 9
which vide as follows :

"48(2). The President shall,

Failed" 1 stressed the need for
application of Article 93 and
again in my article- on Febru-
w 6, 1996 under the heading

ay out from the Abyss" | eme
phasised the importance of

Article 93 by stating that solu-~ as head of Statg
tion need not be sought out- dence over all of
side but within the constitu- the State, and.:
tion and after quoting Article the powers ang

93 | stated as follows : "Thus . duties conferrge
Art 93 gives the President the on him by thigkt and
law power under s by'ang

clal circumstances and tﬁ; "03. At : en Par-

liament stands dissolved or is
not in session, if the President
is satisfied that circumstances
exist which render immediate
action necessary. he may make
and promulgat ch Ordi-
nance .as the . !

wid¢ and sweeping®power can

cessity for immediate legisla-
tion. The satisfaction of the
President about such necessity
is subjective and cannot be
challenged in the court. The

law m power in Art 93 is - appear to hi . and
not for nﬂ%hin . It is to meet  any Ordinan yshall,
emergency and necessity." as from its pro have

[ further stated in that arti-
cle that holding of election on
February 15 without participa-
tion of major partié$ would not -
solve the prablem. It would
create more problem in future.
More blood would be spilled
on the street. We must
ourselves to this issue’at this

the itke force ofilaw as an Act
of Parliament."

It should be specially noted
that Article 93 is for the Pres-
ident to resort to. No one can
advise him to have resort to it.
He is now the arbitrasar of the

.entire issue.

critical juncture. But unfortu- the same- act ac-
nately all this has happened. cording to n the
We should not allow this blood. interest of . He
this suffering of the people, should not fed body ex-
this loss of economy of the cept Allah to uphold the con-

stitution as per his oath. His

country to go unaccounted for.
conscience and constitution

compromise on such serious  should be his best guide to rid
public matters. the nation of the great crisis.
It is clear that Begum  This is the test of statesman-

ship. This is the moment to
rise and act acc -to th
great expecta

Khaleda Zia having to
the demand for caretaker gov-
ernment, has now raised new
issue like recognition of the 15  ple. .

February election and sitting of The w
pass the care- ‘'and a senior'H

taker government bill. These

The Co'unt_ryg the Peopl
the Election Commiss

)

ESPITE all cautionary

signals. conveyed from

all quarters, the recon-
ciliation move has stalled and
the country is haemorrhaging.
The trouble 1{is: once a
momentum is not prevented
from setting in, it would be
difficult to stop and even
harder to contain it by any
hard measure conceivable. But
the greatest threat to a country
seems to be authoritarian rule
that often props out in such a
desperately hopeless situation,
usually too weak to keep
control over the whole country
riven by clashes.

All of these represent a se-
vere challenge to our political
leadership, nay statesmanship.
Nineteen donor countries in a
meeting held on March 5, have
already their dismay
at the escalating violence, non-
functional railways and ports
services and have counseled
the country's leaders to bury
the hatchet and look for a solu-
tion of the lingering crisis.
Does the crisis pose such a
problem for which a happy

‘outcome seems almost incon-

ceivable only allowing a des-
cent into more bloodshed,
chaos and authoritarian rule?

In a situation when the
hostility breaks out from
within the country, from its
own people, it seems. govern-
ment's police action turned on
its own peoplé can hardly pay
off. Indiscretion
ness of the administration
turned Chittagong into a t
ctty in the early part of March
after the Mayor's artest.
Clearly, the ruling party bosses
could no longer be regarded as
the democratic heroes of 90's
myth. Many are wondering if
the leaders have become some
old style autocratic rulers turn-
ing their back on every '‘toun-
at-
e conflict-

tempt to resolve
ing e

Small wonder, most out-
siders have instinctive sympa-
thy with the toiling masses as
the victims of assault, indis-
criminate killings and rowdy-
ism. Most shoc , @ con-
tinuing conflict in the cou
might not only push it toward
economic ruination and stag-

nation but also triggers some
other forms of

iso-
'l:t‘lang one part from the other
an

plunging the whole area
into nasty clashes. It has been
a far-fetched fear lurki in
people’'s mind while it is -
cult to see good resolve to
the terrible mess that the dif-
ferences have turned it to be.
The economic and political

price would be cr!pp:llnr. :
clas

protracted strife and
would doom any of hold-
ing the nation's deficit

as well as halting the escalat-
ing inflationary trend that
continues to mount up. Poten-
tial trade tners and in-
vestors would shy away as evi-
denced by the cancellation of
orders in the garments and
leather sector.
At the moment, 60 per cent

| of the country's financing of

| from well-known publlc_ﬂ%%
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different development projects Supposedi
comes from external nig Ii!ldi- ‘! '!
cations are there that different  ing papiisiinl
aid- agencies are already 8 metd
muttering about withhol A e, A

e
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funds and diverting to other
countries ig such a turbid situ-

ation. The country would lose
huge amount of for cur-

rency in shrimp export if.
these disruptions in the form

of strikes, hartals ‘and dead-

lock in transport movement

and ports services continue for
an indefinite time.

- - .

different ___, [ —

litical and "V E=e a;
t is worth Y what
shan did in some’ critical .:}el-
tion that he faced squafely

et e

All told, the lingering im-
passe has already caused the
set-back and most shockingly
true, reversed the‘¢ountry's
economic recovery. People's -
opposition to administrative

Ignoring the

policiés culminating in sup- qﬁ!;hu_ Setht taggered bal-
pression and that  Joting in fourfisnporfast north-
Em“m take toll ul}um lh? ern states B bver a

ce firing. is ferocious. month, so tha troops
is by a widespread, belief * could be de in each
that the administration is sys- state to prevent vote .
‘tematically shying away from - [ndian administration's to

weaken Seshan's power by ap-
inting two more Election
ommissioners te outvote his
decision was flawed by the

the truth.
| Criticism mounted

ures, litterateurs, universi Supreme Court injunction
teachers, artists ‘and socia when the em Seshan
kers have already pointed  fied an ‘

out that no one can remain
indifferent to the victimisation
of civilians. At least no one will
like the country to be stained -

with blood. At the same time 0 the days e polls

and in some measure outma-

w&tﬁf’*ﬂ; for Cﬂ:“'dt::; noeuvring others in the
in_charge of things. To all in- 0% 0} wmmﬂm“gt:?
tents p . it appears O
that has gravitated to cditorial of 9th March is worth
nu:n: other known as 'Ccaming S aliagyitorial
hoodlums, mastans and power H%Yh pointe ;ﬁ
mongers who are totally oblivi-  To%,< RAVE € o
ous of the country’s future and rgtir:d o d
only mindful of their own in- 25 0 JR ‘fé
et bloody clashes™¥al’ this one-
The dialogue initiated by Fﬂ%ﬁh:ﬂ‘ﬁg e o
the President with the holdin this election or
dissenting political parties 20 Jonve & o the
now hinges on one point: ..o ¢ Il:lulmlhmllkt Kia
cellation of the February 15
“'1"1. result: The raltn _ erstwhile colleague in the bar
uncompromising stance in %
legitimising the election and Personal
the polls result despite <charisma
rejection by and sundry mfarc:ln* ref
regardless of their party did in the rSeshan.
affillations. _Polls-related 'Nobody can tempt or ter-
violence since 15 has rorise me,” Seshan said. "I am
taken a heavy toll human unbelievably feariess. | also live
lives. Without any contradic- & life of extra-ordinary sim-
tion. people are ting their .Idun't_wmtmym
er & the Com- any body. ﬂ,- a :
mission which acted most but h::uuﬂﬂut | l:




