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BARRED AND FETTERED

Law and Our Rights B

The Use of Fetters in Bangl_adesh Prisons

MAGINE this. you have

been arrested and accused

of a crime. One day. for
alleged reasons of security.
iron rings are placed on each
of vour ankles. To each ring is
‘attached a vertical iron rod.
The rods. meant to meet mid-
thigh. although you may be
taller or shorter than average.
are held in place by another
iron ring connected to a rope
around your waist. You live in
this thing 24-hours a day. You
are unable to walk without
difficulty and attempts to sleep
bring pain and discomfort. The
iron s around your ankles
tear at the skin and over time
make, the skin rough, ridged
and discolored. Your trial date
never seems to come. You re-
main in the . and begl.n to
think that you will surely die in
it.

The above scenario is more
reminiscent of English prisons
in the 19th century. not post-
colonial, ost-liberation
Bangladesh. Unfortunately. the
use of "the thing" is common-
place. The English reference is
not out of line, however, as the
use of fetters (dandaberi] is
governed by 19th Bri-
tish laws which have not
reviewed since their promul-
gation.

Use of Fetters in Theory

The Prisons” Act 1894 (Act)
and the Jail Code [Cndel#*
ern the use of fetters. They

rovide for the use of three

{: mngf m t‘le?tm. & fet-
e

rs, and cross bar [etters.

Chain fetters consist of two

iron rings placed on the ankles
connected a chain a maxi-
mum of 3 in length. The

“thing" described above are bar
fetters. Cross fetters are a
combination of chain and bar
fetters. Two iron rings are
placed around the ankles con-
nected by a chain. Two iron
rods are attached to the rings
and are connected to a iron

bar placed between the legs to

t at all times.

yws use of fctt::lrs
purposcs punish-
and safe custody/
transport. Their use is to

regulated by the In or
General's rules and tions.
The Act licitly denies lower

ranking the authority
to place prisoners in fetters.
except in cases of "urgent ne-
cessity.” in which case a supér-
intendent must be notified.
Pursuant to the Act.

k them

Act

for two
ment

—

the

Code allows the use of fetters
for three pu s: 1) means
of restraint when a prisoner is
dangerous or violent; 2) to
prevent escape; 3) as punish-
ment. Under the Code. resort
to fetters is considered a ma-
jor punishment to be very
carefully monitored and docu-
mented in all cases. Even
when their use is justified un-
der the Code, the maximum
od of use is 3 months (240
ours in the case of cross bar
fetters), after which 10 days
must elapse before reuse.The
use of cross bar fetters. the
Code repeatedly emphasizes, is
to be restricted to “"excep-
tional® cases of “extreme
violence.” Fetters are also to be
properly maintained and
changed when worn.
Use of Fetters in Practice
Given that the use of fetters
is severely restricted to special
circumstances, one must ask if
prison officials those
charged with custody of law
breakers — are themselves fol-

lowing the law. This is not the ~

case. Rather, accused ns
and convicted criminals alike
are in fetters in an arbi-
trary manner. Prisoners may
be placed in fetters to.extract
money from them. as a method

by N. Rahim

of torture, or merely at the id-
iosyncratic whim of prison of-
ficials. Fetters may be Kept on
beyond the prescribed time ei-
ther out of malice or more
sadly, sheer negligence and
inerta.
Case

On 28 vember 1992,
Raju Ahmed Pannu was ar-
rested and charged for various
crimes. In March, 1993, while
awaiting trial. he was placed in
bar fetters while being trans-

ed from Dhaka Central Jail
DCJ) to Madaripur Jail. His
letters were not removed at
Madaripur Jail. On 22 August,
1993, he was convicted and
transferred back to DCJ. The
fetters remained, as "there
were too many cases against
him.” as a jail staff person told
Raju. In 1995, a man detained
with Raju in DCJ informed a
human rights organization
about Raju’s plight. A write pe-
tition was filed with the High
Court seeking a Rule Nisi to
show cause as to why Raju had

been kept in fetters continu-
ously for nearly three . On
23 January. 1996, the Court

issued an interim order releas-
ing Raju, at least temporarily,
irom his fetlters. In a letter to

his attornev, Raju wrote that

Prisoner wneler Bar Fetter

— Source ASK

with his release from fetters,
he felt as if he had been re-
born. Raju's case will go before

- the High Court sometime early
~ this year. -

Raju’s case is truly ironic —
how can those who have bro-
ken the law develop a respect
for the law when it is broken
daily before their eyes?

A Fetter by Any Other Name

Raju's case is a clear viola-
tion of the Act and Code. But
what if tomorrow, prison 6ffi-
cials began following those
laws? Many questions arise;
Would the use of instruments

which conjure up images of
slaves and chained animals be
any less degrading if imposed

for three months instead of
three years? Is the "reasonably
regulated” use of fetters hu-
mane?

International instruments
addressing the issue answer
no: the use of fetters is
unequivocally inhumane. Rule
33 of. the Standard Minimum
Rules for Treatment of Prison-
ers, approved by the United
Nations Economic and Social
Council, prohibit the use of
chains and irons as punish-
ment or even as a means of re-

straint. Regionally, in neigh-

hnrin% Pakistan, the Sindh
High Court recently held that
he use of fetters violates hu-
man ty and is unconstitu-
tional {its ruling is being ap-

- pealed). Courts in India have

also restricted the use of fet-
ters (Prem Shukla's case),
while an All India Committee
on Jail Reform recommended
revision of laws relating to
their use. Fetter laws in India
and Pakistan are nearly identi-
cal to those in Bangladesh.
The use of fetters may also
be prohibited under the
supreme law of this nation. the
Constitution of the People's
Republic of adesh. Article
35. clause 5 of the Constitution
states "no person shall be sub-
jected to torture or to cruel.
inhuman or degrading pun-
ishment or treatment.” Given
the graphic reality of the use of
fetters along with interna-
tfonally recognized interpreta-
tions of "torture” and “cruel, in
human or degrading.” it ap-
pears that the use of fetters
violates Article 35. :
But the law, as always is the
case, is more complicated than
this. Article 35, clause 6. fur-
ther states that nothing in ....

clause (5) shall affect the oper-
ation of any existing law which
prescribes any punishment or
rocedure for trial." If clause 6
5 valid, the question then be-
comes, are the "Act and Code
immune from clause 5? Not
necessarily. Clause 6 onl
means that the Act and Code
are not per se void, but must
interpreted in a manner har-
monious with the provisions of
the Constitution. In addifion.
under the rules of statutory
construction, clause 6 itself
may be invalid, as it may ren-
der a preceding provision of
the Constitution virtually
meaningless.

But does one need to ven-
ture into the above constitu-
tional quagmire? For even if
the constitutionality of fetters
is debatable, one must first ask
if they are necessary. If fetiers

are not necessary, the question ,

of their use becomes moot.

Granted, prisons are danger-
ous places and security must
be maintained. But the rate of
escape from Bangladesh pris-
ons and jails is minimal. Fur-
thermore, more civilized
methods to control problem
prisoners exist., such as
curtailing privileges. And it
must be remembered that total
deprivation of liberty is in
itself extraordinary punish-
ment; prisoners. by their very
presence in prison, are being
punished for their crimes
against society. No justification
for using fetters exists when
less debasing and equally
effective methods of control
are available. -

Fetters continue to be used,
Fcrhaps because we are too
azy to review archaic laws or

too indifferent to the plight of

the most ostracized and invis-

ible among us. Some say the
treatment of prisoners reflects
the state's treatment of all its
citizens. Accordingly. the con-
tinued use of fetters in prisons
in the name of security goes
quite hand in hand with at-
tacks on university students
and razing of villages. again in
the unassailable name of secu-
rity. When laws are broken in-
side of prison walls. we have
no right to be surprised when

they are ignored outside of 4

them. After all, fascism does
not discriminate; at least not

for Innﬁ.
N. Rahim — Researcher,
Ain- O - Salish Kendra

Reader's Column

Now We Need A Renaissance
- by Jabedul Haque

Let me start with the retro-

of a former student of

t Unh"ﬂ‘ll“ of E;mh on his
‘universi " who is at pre-
sent a reiwhble managing direc-
tor of a state-run bank. While
tnlklnguabout the . the pre-
sent bureaucrat (ex DU stu-
dent) availed himself of the
opportunity of comparing to-
day's campus vis-a-vis the
ca s of that day. As the ex
student ed, Dhaka Uni-
versity of the '60s now seems
to have old after running a
long race’. today he hardly vis-
its to his ‘once favourite

heaven' (feari bullets or
bombs, may be) desires to -
have at least one ' nal’

visit even at the eleventh hour
of his life. when the once
called 'Oxford of the East'

would rea back its lost
lly get

T:;tdlﬂntruth.uurDlnh

University of tollay is out of
form and one. It has
lost its r . it has forgot-

ten once how it would ten
the nation like the sun. is-
sue is however, not only to
state the glorious or tur-
bulent present of the a

centre for learning of the
country, but academic
curriculum | want to state
something on its recent moral
downfall and social degrada—
tion in general and the ‘police

‘olate law and

attack’ on the unolfendi rﬁ stu-
dents of the Jagannath Hall in
particular. | would like here to
concentrate on the facts that
took place in the Dhaka Uni-
versity dormitory where stu-
dents of minor community

From the February 5 Focus
pafc of the ‘Daily Btar’ we have
got a partial estimation of
some innocent student's suf-

ferings as well as the bound-

less power imp upon our
law mﬁdng_m with what
they could make the meritori-
ous .students of the country
vulnerables. The Daily Star's
Focus of February 5 also
made us able to conceptualize
how the government-inspired
and assisted 'police boot' to vi-
man rights and
how these universal laws could
protect the unoffending
students from

such '*Pol_lt:c
| have ltl:uth-omethuz to add In
rand at midd .tyle
brutal acts. .-

At the closing moment of
twentieth century we claim

ourselves to be civilized the
dint of our rationality and ex-
perience as human . As
citizens we reasonably to

have a peaceful life governed
h?v - ective laws irres ive
ol ai

erent creeds and com-
munities. Besides., as an inde-

pendent country, from the
very outset of its emergence,
Bangladesh has the principle
of a’ blic' which is
obviously secu lr;lmd one. No
government as well as its -
erful force the t to
turn it ‘theocratic’ or any par-
ticular religion based entity.
Torturing ol followers belong-
ing to any minor community
out of motivation is thus
clear ation of Bangladesh's

as a secularized state

‘and it is not less than violation

of constitution (as present the
government is determined to
save it). From this angle of vi-
sion. have not our law enforc-
ing agencies showed the
thumb against objectivé laws of
our coun

Dhaka University has ||:n:'r
haps the test example of
‘communal harmony' on the

- whole subcontinent since its

outset until 1947. To this re-
. We ma tu

It -
ous past until the pghmd

communal unrest of 1947
whén the Indian sub-continent
was divided into Islamic Pak-
istan and mostly Hindu India.
s s in o e

was going on in the
field of z.amﬁm with envi-
able reputation like a family
despite the British colonial
role. In fact Dhaka University
had its golden age in the field

of science when it had world-
known scientist prof S N Bose

‘as a teacher. Prof Bose along

with his scientist colleagues
(most of them helmﬁlrgg to
Hindu community viz, Kr-
ishnan. K Banerzee. S M Mitra

and so on) dedicated for the
students of this university in

studying science. For instance.
the di of '‘Bose-Statis-
tics' is paralled to none for

which Dhaka University can
feel glory even today. Accord-
ing to today's scientists, Prof
Bose should become ‘'Nobel

" rewarded for his price-

-y
ess contribution to Physics

and Statistics. _

Bat due to the clash be-
tween Hindu and Muslim
community in thf subconti-
nent lasting over ‘a decade in
the, late 40's. the university
had to face an unprecedented
sci-back. It had to face an ir-
reparable loss when a large
number of dedicated teachers
including Prol Bose resigned
from Dhaka University and mi

grated to India. URexpected
political unrest hindered its
way (o bécome one of the
greatest learning centres in
this region. Even today, it is
difficult to find a replacement
for Prof Bose but we lost him
when we failed to provide se-
curity for the minorities. Has
not there amy conformity be-
tween communal clash of 1947
and 'police attack’ on the unol-
fending students of Jagannath
Hall in 19967

Today, a great uncertainty is
hanging over our national life.
But Dhaka University took the
leadership every when our na-
tion needed In the past.

Jabedul Haque: Department
of International Relations Uni-
versity of Dhaka.

Hawala Scandal: A Chance
to Fight Corruption

- A scandal has incriminated
Indin's three Lop political par-
ties lor the first Ume. leaving
some wondering if their nation
will overhaul campaign [inance
laws that have long allowed
corruption, reports AP

Since January, the Central
Bureau of dnvestigation has
charged 24 politiclans with
taking kickbacks or illegal

cont tions from a business
I'Egﬂy between 1988 and
1.

More indictments are ex-
pected as the CBI examines
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two confiscated Jain family di-
aries that contain the initials ol
115 politicians and bureau-
crats who allegedly accepted
bribes.

Seven Cabinet
from the centrist Congress
Party have resigned. And the
two opposition groups. the
Bharatiya Janata and Janata
Dal. have both seen top offi-
cials forced out of office

Coming two months before
a general election expected in
April, the 18 million dollars
scandal could leave the three
parties tainted and unable to
win a majority in Parliament.

The #cam also has further
blackened the reputations ol
En.’ljti{'lanﬁ_ even ones who

aven't been charged.

Last week, for instance.
during a lavish wedding cere-
mony in New Delhi. two top
Congress Party politicians
showed up to bless the bride
and groom. in keeping with an
ancient tradition.

So many people in the
crowd glowered at them and
kept their distance that the
Cabhinet minister and the Par-
liament speaker soon has to
leave, according to one of the
guests,

But that doesnt mean the
scandal has left everyone pes-
simistic.

Many people hope that the
scandal will clean up politics.

"People have long heard
about corruption at the highest
levels, but they had no evi-
dence.” said 5 S Gambhir, 82,
a retired business executive,

"There must be 1,000 Jain
famtlies out there paying olf
politicians,” Mathur said. "We
all know that."

In a separate interview, E.
Sridharan. a political analyst at
the respected Centre for Pol-
icy Research. agreed.

"The scandal could prompt
serious moves 1o real electoral
reform, better campaign fi
nance laws. It's now in the in
lerests of all the major politi
c.il_purlk'n.m do this”, he said

It may even be in the in-
terest of the political parties to
institute a system ol state
funding for elections.”

ministers

Liberation

Censorship of Nationéli sm

struggle: ult
N 1994, a well-known 3 As Bachchu and another
film-maker and writer Muktijoddha walk along

completed ,a five-year
EﬁrﬂEIIECt called "Nadir Naam
adhumati.” based on the war
of liberation. However, to his
shock and dismay, the Film
Censor Board rejected his
application for a censor cer-
tificate om the grounds that he
refused to excise certain rele-
vant and factually true scenes
from his film. In 1995, the Se-
nior Assistant Secretary of the
Ministry of Information di-
rected the Film Censor Board
to grant a censor certificate in
favour of the film. but only on
the condition that those spe-
cific scenes be removed.

The Film

Tanvir Mokammel's "Nadir

Naam Madhumati” depicts the

fictional account of the lives of

a family in a small village on

the banks of the river Madhu-

mati following the onset of the
war. The film shows the Pak-
istani Army's occupation of the
village. Motalleb Member, an
influential villager., joins the
local Peace Committee and be-
comes an active collaborator.

His stepson, Bachchu, how-

ever, flees the village and joins

the Mukti Bahini.

Amulya Chakravorty, the
village school teacher, opts to
remain in his home, despite
ingreasing military repression
and the exodus of refugees
across the border. Amulva has
a voulld wiwdowed daugliter,
Shanu. whrm Mulnlleb AMem-
ber luicib!y maliic~ atrer Lier
lather 1s Killed by local 1uza-
kars. Motalleb Member's first
wife, Bachchu's mother. leaves
the home.

In the meantime the Mukti
Bahini surround the village as
atrocities continue to be per-

etrated by the Motalleb

ember. The (reedom fighters
are reluctant to do away with

Motalleb because of his rela-

tion to Bachchu. Ulimately it

is his stepson who shoots Mo-
talleb dead in the middle of
the night.

The scenes that the Film
Censor Board asked Tanvir
Mokammel to do away with if
he wanted a censor certificate
are recognizable facts, ideas
and actions which went
through the mind or were per:
formed by some ih 1971. The
scenes are as follows:

1. While Motalleb Member's
first wife serves him food,
she tells him of the local
rumour that the military
are killilng people. She
asks her husband if they
have anything to fear. Mo-
talleb Member alleys her
[ears by commenting. "Are
we Hindus or Awami Lea-
guers, that we have any-
thing to fear?"

2. During a meeting of the
local collaborators. talk
turms to how the Mukti
Bahini are trying to turn
the couniry into

"Hindustan." The village
chairman comments that
the whole notion of inde-
pendence was rubbish and
that the Hindus would
again become the rulin
class. He also comment
that the Mukti Bahani
wanted the Hindus to re-
turn and reclaim the land.
estates and homes they
had left behind.

5. After

6. Two

the banks of the river.

they light cigarettes as the

Azanné}:gins in the back-
L i

4. At the end of the meeting

of the collaborators. one
by one-they take turns to
swear ah oath on the Holy
Koran. :
bein shot by
- Bachchu, blood seeping
from the f[allen Motalleb's
wounds trails across the
floor and touches the feet
of Bachchu standing in
front of him.
Muktijoddhas,
including Bachchu, make a
foray into the village in
search for Amulya and his
daughter. On entering a
dilapidated building. they
question-a man standing
‘there. When pressed. he
tells them that Amulya has
been taken away and
Shanti is with Motalleb
Member. A sign hanging
" on the wall comes into fo-
cus which reads "Place re-
served for building a
mosque.” ]

7. The freedom fighters are

~ taking a rest. One of them
recites the story of Hazrat
Ibrahim's attempted sacri-
fice of his son Ismail. As
he tells the story, the
camera pans to a trun-
cated shot of the lorso of a
man holding an upraised
seword. Thic' camera then
shiows three men bound
and gayged and "herded
Llogether by a man in
Khaki. One of the men is
led towards the river bank
where the man holding
the sword (now recogniz-

able as one of the collabo-

rators) cuts his throat.
8. The scenes of Bhanti's
marriage and widowhood.

Laws Regarding Censorship

The relevant laws regarding
censorship of films are
contained in the Censorship of
Films Act 1963 (as amended to
date), the Bangladesh
Censorship of Film Rules 1977
and in Gazette Notification No
SRO 478-L/85 of November
1985.

One of the Rules deal with
the principles to be followed
while examining a film. The
Rule states that the authority
must consider the fuﬂuwini:

1. That the film is not likely
to impair the moral stan-
dards of the audience by
"extenuating vice or crime

‘or by depreciating social
values’.

2. The story, incident or dia-
logue in the film shal not
offend the sentiments of
any section of the public,

3. The story. incident of dia-
logue of the film will not
have any harmful effect on
children under 12.

4. The film does not impair
in any way the national
ideology. namely, absolute
trust and faith in the
Almighty Allah. national-
ism. democracy and so-
cialism meaning economic
and social justice.

5. The film is not' a plagia-
rized one.

6. Observe the third country

| rule so as to avoid impair-
ing good relations be-
tween Bangladesh.

UN Concern Over Child Prostitution

According to a Special

Report’ on Child Prostitution

published by the UN, at least one million children in Asia are
working in sex-trade and that has been increased in other
art of the world because of the new market for child sex.

e report was compliled by an UN special rapportuer losking
Into the several sexual abuses of children presented to UN

Human Rights Commission. This re

t warns that a number

of factors are involved to increase child prostitution,
Firstly. new market for child sex opened in the formal
communist countries, particularly Russia ahd Czech Republic.
Sernnﬂr. assembly of child prostitute is safer because of

less carried Aids Virus.

Report says, in USA at least three hundred thousand chil-

dren are involved in child
report says, one million chi

rostitution. Throughout Asia,
ren are believed to

- working

in the sex industries in slaves-like conditions. Sri Lanka. as to

the report, is known as a paradise as a good number of

ung

boys are working In slave industries. Report warns that inter
country adoption of children mmay be used in trafficking Yor

prostitution and pornography

The special {nvestigator also finds that children are sold

for the purpose organ transplant.

— Law Review Ma1 Cell

, which are t
- need to bring

tmate target of the Film Censor Boa

However, the film by Tanvir
Mokammel, depicting the per-
sonal trauma and tragedy of
the war of liberation neither
imipairs moral standards nor
offends public sentiment —
and how can a film showin
the struggle for liberation of-
fend the national ideology?
The Censor authorities forget
that history cannot e
changed, nor can it be hidden.
The scenes they ask to be ex-
cised reflect the thoughts and
sentiments of razakars and col-
laborators who are today roam-
ing around freely with blood on
their hands.

The Awami League was the
political party of the day in
1971, and Hindus and Muslim
lived. for the most part, in
communal harmony at the
time till the Pakistani Army
and local collaboratdrs chalked
up a nightmare for them. As
for the "offending” scene of
Bachchu and a colleague
smoking while the Azan can be
heard — even if you walk alo
the streets today. you fin
people smoking, eating, talk-
ing and laughing when the
Azan is being called. They
eventually answer the call to
prayers by t:-tn%.-tn pray.

Axticle 39 of the Constitu-
tion of the People's Republic of
Bangladesh guarantees the,
right to freedom of speech and
expression. The Article pro-
vides that the right of eve
citizen to freedom of speec
and expression are guaranteed, '
subject to reasonable restric-
tions imposed by law in the in-
terests of the security of the
state, friendly relations with
foreign states, public order,
decency or morality or in rela-
tion to contempt ~f roprt,
defamation or inciten.

"Nadir Naam Madhumati”
has nothing to do with threat-
ening the security of the state
nor with destroying friendly
relations between states. It
does not defame nor is it im-
moral or offending. It simpl
depicts facts. There were col-
laborators and razakars. an ex-
odus of Hindu refugees did oc-
cur, the Awami League was the
only "Bengali” party and we
did, eventually. win indepen-
dence [rom Pakistan despite

enocide, murder. and rape by
the Pakistan Army helped by
local collaborators.

Therefore, the behaviour of
the Censor Board towards the
film also bars Tanvir Mokam-
mel's freedom of expression as
his ﬂ}mhducs not fall within
any of the restrictions permit-
tecr by the Constitution.

The Film Censor Act of
1972 gave plenty of space for
the freedom of expression but
alter the Film Censor Code was

assed in 1985 during the
ormer President Ershad's
martial law regime, a lot of un-
necessary restrictions were,
laced to curtail film-makers.

nfortunately, the Film Censor
Board still follows the rules
laid down in the Code of 1985,
The Film Societies Act of 1978
has put fetters on film soci-
eties, and as a result. many
such societies have all but dis-
appeared, These are 'anti-cul-
ture laws' which were formed
by different regimes in the fear
that people would be able to
voice their dissent against the
junta through a cultural move-
ment — like. for instance,
some of the movements which
led to the war of 1971.

Coming back to his film,
"Nadir Naam Madhumati.” this
film and other films on our
struggle were necessary
combat the anti-state forces
ng to take wcrt

ére is an urgen
back the Bengali
ideologies of 1971 to ht
against these anti-liberation
forces.

the country.

According to' Mr Mahmudul
Islam. Senior Advocate of the
Sugn-.mr Court of Bnnglndeuh.
and Tanvir Mokammel's senior
counsel, the right to freédom
of s h and expression in-
c¢ludés the right to exhibit and
see cinematographic films and
dramatic performances as be-
ing a very important media ex-
pression. A reasonable restric-
tion may be imposed by
the interest of public order.
However, for the restriction to
be valid, the exercise of t
right must have a nexus wi
the possible breach of a public
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