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"The proper functioning of democracy IS
impaired when political parties become
captive to powerful groups..."

Dr. Kamal Hossain, Senior Advocate of the Supreme Cuurt speaks to
Zaved Hasan Mahmood about the present political impasse, it's

political and constitutional implications and a probable way out.

The Daily Star (DH) The pur-
pose of election in democracy
is not only to elect a govern-
ment but also to give an oppor-
tunity to the people to choose

n the competing policies of
dlﬂerent political parties.
From that point of view can
the present election be called
an election at all?

Dr. Kamal Hossain (KH) :
Democracy is a form of gov-
ernment in which people
choose. through elections,
representatives, who are en-
trusted with legislative and ex-
ecutive powers. The represen-
tatives are expected to be re-

ve to the needs and
orities of the people. Poli

rtjes and candidates are ex-
I;:cted to .present dheir pro-
gramm and Eolls:ic.s so that
ple can choose between
competing parties and candi-
_dates on basis of the alter-
native ammes offered to

them. —  through which de-
clared policy goals will be
souj‘ht to be achieved.

The proper functioning of
democracy is impaired when
political parties become ca
tive to powesful groups., who
use money (lll-gotten black
money) and musclemen (often
armed gangs) to control politi-,
cal parties and to interfere’
with the electoral process.
Parties thus become instru-
ments to serve -the interests of
those powerful groups and not
of ordinary men, and women.
who thus become .disempow-
ered and helpless. ere
money and muscle dominate
pelitics, real choice between_
coinpeting parties and carrdi-
- dates become jllusory. since
political parties and the candi-
dates nominated hv them no

from

longer consider it ipportant to
present meaningful alternative
programmes or to aim to win
the hearts and minds of peo-
ple. To have meaningful elec-
tion. people must be olfered a
choice between political par-
ties committed to promote the
interests of those who vote for
them. Elections are reduced to
a mere ritual when the com-
peting parties are little more
than organisations competing
to secure power at any cost to
serve the interest of powerful
groups. The present election
and the crisis which it has
created shows how unless the
interests: of the people are
given primary importance, and
political parties are committed
to serve the people, elections
can become a source of divi-

*mm::mﬂict-—a ruth-

ﬁ struggle amon
pov |1 contenders with lit
concern for the interest of or-

‘dinary men and' women or the

national interest.
DS : It is felt by many that 90
per cent people abstained
voting. What would be the
legal validity of the gpvern-
ment fi in pursulint to
the election? .
KH: Widespread ahuttntlunh
from voting detracts from. and
if it Is on large enough scale
negates, the very purpose of
hoiding an election. h is
to enable people to choose
their represehtatives who are
to exercise power on their be-
half. To hold a meaningful

‘election it is necessary to nur-

ture ack maintain an environ-
ment in which all voters can
freely exercise their rights.
Because of the maensitﬂil}r

the competing parties and il

type of negative politics that
we have witnessed for some

-the

‘can only

time a one-sided election has

been held which has not been

meaningful and has denied the
people the right to choose

* their representatives. This is

why there is serious concern
that this election could not
produce a representative or ef-
fective parliament. whatever
view may be taken about its
formal legality. It is. therefore,
imperative to hold a free and
fair election.as early as possi-
ble. under a caretaker gov-
ernment, to constitute a truly
re tuntatiw: Parliament.

: Under the Constitution all
pﬂwﬁrs in the Re
to the pe that is exer-
ciseg by the elected represen-
tatives of the people. you
think that the new govern-
ment. which doesn't represent
a vast majority of , has
right to exercise

pmﬁunbeha[fofﬂwm?

tional
all power of the Republic be-
longs to the people and that
this should !]J)e exercised by
representatives of the ple
be made effective
a genuine free and fair

basic constitu-
provision (Article 7) that .

through
election,
entitled to vote can exercise
right to vote freely and fairly,
and thus establish a truly rep-
resentative parlfament.

DS : What would be the posi-
tion of the people when they
- feel that the government is not
entrusted to exercise sovere-
ign power on behalf of the
people?

KH :

ople. regardless of the polit-
ical affiliatiori. unitedly to call
for a truly free and fair election

to be held as early as ble

and to establish an interim

the

in which all people -

It is essential now for

caretaker government which
can take measures and steps to

reconstitute the Election
(_ommission. which failed mis-
erably to discharge its consti-
tutional responsibility and to
take other effective measures
to hold a free and fair election.
People should unitedly assert
the national consensus on this
maltter and not allow the esca-
lation of violence and repres-
sion to continue as this threat-
ens the Constitution and
democracy itself.- All sections
of democratic forces, including

. all professional organisations,

should unite on this point and
must speak out with one voice
in ur ng that immediate steps
be taken to have a eful
resolution of the deepening
crisis through a process of na-
tional dialogue.

I"}I‘S : What can be done to solve
the
think that the President
power to take over executive
authority of the state and con-
duct ur} ?hegtm as clgﬂ;ed by
some o oppositions
KH: Under the Constitu-
-tion. there is no for the
President directly to take over
executive authority, He can.
however, help to initiate a
of national dialogue by
expressing his view about its

‘desirability and suggesting that
some respected personalities
who enjoy public esteem and

confidence, take a constructive

 initiative to hold consultations

with all concerned sections of
the nation and to propose a
peaceful solution to the nati-
onal crisis.

A weak mandate can only be rectified by way of seeking a new

Mandate or No Mandate : An Analysm

, -

mandate. The sooner a weak mandate can be strengthened the better
it is for the sake of democracy, suggests Manzoor Hasan

Seeking for a true mandate

© indicates

“of the electorate has to

N normal circumstances

one of the issues that a

general election should
seltle is that- of electorate's
preference for a Il:l of pulicy

poused one political party
nn o -cgy to uuu:rn In other
words, lﬂl.'.':l" a general election
the successful political plﬂ]"
can confidently form
Government knowing that It
has the support of the
electorate to implement cer-
tain policies over a period of
time prior to the next ]
election. Lawyers would dé-
scribe this as the doctrine of
mandate. But such a doctrine
is dependent on a number of
factors and subject to certain
exceptions.

Firstly, the electorate must
be presented with a real
choice: By definition cholice
lurality of political
ies, clectorate cannot
ndicate its preference If,
all practical purposes, the
election is dominated by a sin-
gle political party. Inspite of
the existence of certain
ripheral orgamizations such a
one- may achieve
other constifutional lnd politi-

cal objectives but cannot claim

to have the public su or
mandate. In other words, the
victory Is hollow.

Secondly, the participation

nificant. Even if it is
ered that the electorate has
beenn presented with a real
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s
choice in terms of political
parties it is only the voters' in-
volvemnent in the actual pro-
cess r::;ir.lth can prmll'ldt the

ut . In most
cﬁntﬂu :IE ﬂﬂcmdw.: uf the
electorate is not m&ﬁ
but nevertheless the of
turnout is a crucial indicator.
The forces determining the
ssirisdspriclloipuiasilokig
percentage
vote cast have become a sub-
ject matter on its own . In
many countries the amous
K as seen on tele-
vision screens on thq election
Wﬂﬂ% has a serious side to it.
A low turnout on the election
day could be either due to m
litical apathy on the part of
clectorate or just due to atro-
clous weather condition.
Thirdly, the environment in
which the electorate has to
exercise their political and
civic right I8 crucial. The pre-
valling environment may also
have a bearing on the level of
turnout as discussed above. But
one can envi a scenario
which satisfles two factors
discussed above: there be

‘a real choice and the of

turnout of the electorate may
also be t but
nevertheless it s e o
have an environment which
creates forces, either blatant
or subtle, In favour of or

against certain itical par
ties. In other Wl‘d.lw the %
ception of the general e

[ PREFER MY SMALL.
CRUMMY WORLD THANK YOU

g, Ty W i) ) PR TN S W SRR ™

present crisis? Do u
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_Law and Our Rights

_Constitution "All

| are chosen mus

ple through the parliament.
periodical

dit on the political power and
ifs exercise.
of the povple th
pe

ln a multi-part

mtr ir: :]:th all the
can fee to te —
so Lthat emnw I;.lilal:nl, de-
prived of choice.

cession in government
peaceful transfer of

of votes having

cln’j’medf “ﬁ;he m has not
only fa to

tions but it has further eroded
and destroyed 1t
of the electoral
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"Power of the people needs to be
exercised through their collective will
and through the political pursuits”

Barrister Amirul Islam, Senior Advncate of the Supreme Cuurt

speaks to Isaac Robinson about the present polltlcal impasse, it's

political and constitutional implications and a prubable way out.

The Daily Star (DS) :
pose of election in denmc

(s naot mﬂuu elect a govern-

ment but also to give an

tunity to the peuple to ¢

from ing policies uf
different political parties.
From that point of view can

the present election be mlled |

an election at all? -

Barrister Amirul Islam (Al :
It is very true that the purpose
of election in a democracy is
not merely to elect a group of
pe(lp]t‘ to power but is primar-

ily. to provide an opportunity*

for the people to exercise the
choice and to ensure their ef-
fective cipation thereby in
the affairs of the Re
thruu their clmtcd repre-
sentatives . In order to under-
stand the role of election in
the context of our Constitutioh
reference may be made to
Article 7 and 11 of the Cgns-
‘titution.
Under Article 7 of 'ill::
powers in
Republic bel to the
and their u:?iu nn be of
the people shall be effected
only u . and by the nuthm'-
ity of, this Cmsﬂtutinrn
The Article 11 furtha re-
enforces by proclaiming that
"The chuh ic :hall be a

In order that the people

can effectivel t:ipntr: in
the the affair of

government and in the ﬂeci-
sion making the elec-

process,
| tion has to play the key role.

Since people an H’ whole can't
act in the da runnlr:g
the affairs the c}"
nced“tn act ?r:ic gh their
agents namely the ted
resentative. It is thgrcfmfumxl:-
damental that
which their representatives
ensure that
the election could be an effec-
tive vehicle to reflect the true
and correct will of the :
The main object of the

tion under the constitutional

context can be summarized as -
follows:

a) To facilitate lar par
tion in nffm In
order to strengthen empow-
erment of :

b) To effect chmge in the
policy through the electoral

verdict.

c) To ensure accountability
of the government to the peo-

au-

e) Ultimate .:trclu of
authority
ut:::ugh its cho-
represen ; ;
) To be able to make choice
system im
thereby Ihrlt there mﬁzt
ta mutlum and environ-
parties

g Provide for orderly suc-
the

Exercise of the 1 !‘ebm-ry

rubber s an election
?giwn on mw number

been secured as
its func-

credibility
in our

torate is as Inpurunt as Lhe
actual of election.
Fourthly,

mundane matters as the elec-
loral register,

the polling cards to the
torate. the dhmnin-um of 1n-

formation regar 1
garding pol t:ln.f

mm-ndthum

to cast their votes are jmpor-
tamt laﬂ;:ai considera-
tions. Finally, it could be said
that a like adesh
:etﬂll:nc:l'lcy could gﬂnﬂﬁ ll?cf
presence of observers from

other countries. A clean bill of
health from such observers
could give the final seal of ap-
5;;] for the political party
comes out vigtorious.

48 obvious that the thhf.'*
tions of 15 F:bru
would stru sfy the
criteria dllcuned lhO‘ﬂ.' As
stated at the outset the doc-
trine of mandate is applicable
in normal circumstances.
Therefore, it could be argued
that as the country is going
lhrm;gh an abnormal situation
the doctrine of mandate will
have little relevance. Even if it
is relevant the mandate of the
electorate obtained during an
abnormal and
ation can only be a weak one.
Such a weak mandate can only

bcrecﬁﬂndl:?n of seeking a
ate

new mand e sooner a
weak mandate can be
strengthened the better it is

for the sake of democrlrz
A mandate obtained during
normal circumstances can be

set aside a government in

the event cha circum-
stances, for

emer or conflict, natural
disaster, dramatic economic
upht:v:l! It cannot be :ﬁl

at a government

remain totally faithful to the
policies put the electorate

during the whole period.in be-

'I"lui'pur*’

Jrom vot

public

think that the m'.-w.

_ pcujle

election. In ﬂrd-'lh‘ Tm”nﬂr o
voters (0o participate suc

the ﬁf

1996

situ- |

. & state of

country. niot to talk about the
Election Commission or of the
ﬁrly government in power.
ere are instances when no
election has at all taken place
in most of the centrés causing
faiture of election, yet the re-
turn has been filed and result
gazetted. If the proper account
is taken. it will reveal that no
poll has taken place in major-
ity of the centers in the coun-

try. Yet results have been de-

clared on the basis of some in-

llated stuffed votes in

DS : It is felt by many that 90

per cent people abstained

at would'. be
of the gov-
pursuant ‘to

the legal valid
ernment formed
the election? .

Al : The guvtrnment which
would clalm to continue and or
succeed on the basis of such a

- farcical tl:cllnn in which 90

r -cent le abstained
rom voting. wu d not have the
legal. political or moral legiti-
macy to run the country. This

will not be a ment by
consent. The government
losed its efficacy in the

nbnencz of the consent. It will

%«mmmm:xu

E::tnthe blic belong

cised elected
tatives of the

sen-:
you
m.
ment. which does not repre-
sent a vast ) of people,
has the right to exercise the
power on behalf of the people?
Al : The present govern-
ment having failed to repre-
sent the vast majority of peo-
ple has also lost right to ex-
ercise the power on behalf of
the people.’ Such government
and functioning thereof would
be violative of the main theme

~of the Constitution. It is like

ac under a false pretext on
the basis of a false power of
atto which is not c:mcuted
by the ;gtual aut;lfnr in whose
name t attorney is
claimed num mciuedq
DS What would be the power
the when they feel
t the .government is not

- enmmﬂ lo exercise sovere-

ign pmuer on behalf of. the

The power and the ob-

ject of the people is to form a_
mment of its own choice.
this right is denied. it is
bound to bring anarchy and vi-
plence in the society. Bang-
ladesh itself was born because

- the people were denied to

form its own ment and
make and work its own
Constitution. In 1971 while
the people rose against the oc-
cupation® army, the military
regime also held a so-called
election in 1971 to elect rep-
resentatives in the seats,
shown as vacant. of all those
memibers who participated in
the liberation war. Like the
present F election the
r:eo le in 1971 also didn't
ave to come to the polling
station for vote. The ple
chosen by the regime known
as collaborators were declared
elected. Those who were then
elected failed to represent
. nor could becomé legal
rtprntinutivel hza nuthhority,
Soon they peris in history
as collaborators. :

Power of the e need to
be exercised through their
collective wil and through the

tical pursuits. The history

proven again and again that
power of the people cann't be

tween elections. This would
amount to serjous handica
and may even be.detrimen
to the welfare of the ph: it
is one of the dutiés ol

ernment to ﬂhl.nf
ing circumstances. Neither is
it practical for a Government
to put to the elﬂ:tnrlte for a
fresh mandate every Ez
icy furmuhted durln; its

Finally, the doctrine of man-
date is usually a
Opposition uses to humiliated,
harass and embarrass the Gov-
ernment. But the tion
cannot totally absolve itself
from its responsibility. Similar
to the Government's mandate
from the electorate the Oppo-
sition has to di its own
mandate. [t is s context
that the l'lmnu: uyi of

“politics being the ari of the

E:llhk <ome into
relationship hclmnlﬂ:hye

Government and the Opposi-
tion is to do with the level of

accommodation and trust be-
tween the two sides within the

context of an :P-l society. The
accusations “Hllegi timlcy'

"illegality”, ﬂmtml dlcutur-
ship”, ; "vote ﬁ:‘nﬁ
npp-nl tion irrespons
should remain conmled I.f!e
political tactics of the Gov-
ernment and the ition
within a defined parameter.
Unfortunately the politiclans in
adesh, both to
the ment and the Ofe
tion, are yet to formula
ground rules to determine
the relationship discussed in
%:iru:lc.étélnmmhu.
people angladesh must
be hoping that the politicians
will rise above the present
bickering and involve them-
selves in a constructive dig-
| }:a bﬂo? in u:u:l‘d the
na its
citizens btl.n‘

Law

that is exer- -

_ easily

"stick” that the

Hunm Hdsan Barrister-in-

ignored or denied nor the
truth be uuppresaed by lLalse-
hood. :
DS : What can be done to solve
the present crisis? Do you
think that the President i{as
power lo -take over executive
authority of the state and con-
duct election” as claimed by
snme nf the oppositions? |
In order to solve the
prmnt crisis, resort must be
taken to constitutional mecha-
nism need to be resorted to.

It is unfortunate that the
holder of constitutional offices
have become the violators of
the Constitution. The Chief
Election Commissioner for:in-
stance is
Constitution to hold an elec-
tion and not to hold a farce or
a fraud. But like that election
in 1971 during the liberation
struggle held by Justice Sallar
-and like the other similar el
tion held to legitimise the
regimes of the usu . this
Election Commission .now
headed by Justice Sadaqu: is
about to rubber an--
other farcical exercise thereby
committing fraud on the elec-
tion and on the Constitution.

“Had this commission had min-

imum respect for the Cons-
titution and minimal un-
derstanding of the role. of the
election it should have by now
cancelled the entire election
and -should have requested ‘the
President to refer the matter
to the Appellate Division of the
Supreme Court to seek an in-
stitutional advice which is pos-
sible to do under Article 106
of the Constitution. [ think that
all the questions as have been
raised are questions of law and
of the Constitution and of great
public importance. They could
seek institutional and
constitutional intervention in
form of advise and djrection
under Article 106 as to what
the President or the Election
Commission could do in order
to hold a free and fair election.
But before that can be done it
is necessary to have, a mini-
mum honesty of all concerned
to admit the I'ullnwing three
premises.

Firstly — The exercisé
which was made on the 15th
Febmuary 1996 is not an elec-
tion either in fact or in law.

‘Secondly — It is not possi-
ble to hold a free and fair elec-
tion under the present cir-
cumstance having the party

ment in :

“Thirdly — the major op-
«pouitlnn political es hav-

ttﬂd the election un-
dt.r‘ a party government in
powtr the election so held

only one signif-

il:ant lfgal

e!ecunn lacks m

of multy y choice.
This basic realisation

sh by all have bu:ﬂmc art

of a national

this consensus is nut ncknawlv

edged by the defender of the

Constitution. Neither by the

Election Commissioner, nor by.
the Prime Minister. So it is not

the question whether the
President has the power to

take over executive authority of
State and conduct the.

the
election or otherwise.. it is

question of basic

ﬁ_rlmarlly

onesty which has become a

rare commodity as it appears

in recognis the re
resent political situation.
xercise of 15th February

election was in order to by-

pass these realities both by thr

expected under the -

"usher a representation

y alone, the.
ingredient

ity in -

and the

Minister
Election Commissioner. This

Prime

basic political truth and politi-
cal reality cann't be buried un-
der the hips of false voting or
under the inflated result
sheets, nor the voice of people
can be drowned under the vol-
ume of lies relayed by the BTV.

The solution iﬁ-ihcrefﬂrt':: I

- would suggest that. if at least

the Election Commission
would be honest enough to
recognize that there were no
election on 15th February as
an election contemplated un-
der the constitution, it is
within its powers to reject and
cancel the election as a whole

- and request the® President to

refer the matter to the
Appellate Division as to what
can be done in respect of hold-
ing a fresh election in which
all the major political parties
could participate and whether
any interim government can be -

" formed within the constitu-

tional framework in order to
ov-
ernment in power. The Prime
Minister should in her own
turn must acknowledge the
reality, She must act as an in- .

- terim Prime Minister as she is

tuday and not as the chairper-
son_of BNP. She ought not to .
fur%:t that she holds a consti-
tutional post. Often she has

said that she is under oath to

uphold the Constitution. Let
her realise that there has been
failure on the part of the
Election Commission to hold
the election. The exercise of
15th February is anything but
an election as contemplated.
under the Constitution.: Furth-
ermore, there have been at
least 10 constituencies where
election could not be held and
election in most of the centres
dre incomplete in many.

In the premises the EC
failed te. hold the election in
the eye of law and within the
time as prescribed under the
constitution. If there is con-
sensus in the above three
premises made in the refer-
ence itself to the Appellate
Division of the Supreme Court
could advise, after hearing all
the concerned parties, as to .
how the present impasse could
be resolved through constitu-
tional device and by meeting

. the need of the hour within a
‘legal frame.

Such a reference <an also
be made by the President suo
motto as the/’ making of the
reference would not amount to
exercising the executive au-
thority but a mere seeking of
opinion under a given situa-
tion. It will be, however,
graceful, il such reference 1>

made with the concurrence of
the Prime Minister. Lét there
be grace in admitting the truth

the reality. Truth and the
realisation of the truth alone
with an honest mind and a
sincere will to resolve the
problem for the benefit of the
entire nation can only help us
in this situation. Above all it is
most important that people ir-
respective of their party lean-
ings must be able to voice the
truth and reality of today. We
can not allow another Nero in
Bangladesh to play the flute of
power -while Chittagong. Na-
rayanganj and Nilphamaries
are burning.

. : - )
Over 1 lakh Hutus killed since '94:
Tens of thousands of Rwandan Hutu civilians have been
massacred since the Tutsi dominated Rawandan Patriotic
- Front (RPF) seized power in Kigali in July 1994, said the

French g:lle Liberation.
"is to blame for Very
to. a canservative estimate. have cost the lives of

iccu
more than 100,000 Hutus,”
figures on r

the figures were correct.

said the pape
s from withness cross checked

victims. However, a unofficial said the organisation did not
have any proof of such large scale killings and could not uay if

large scale massacres. Which

r. It said it based its
dgainst lists

Human rights issue a major

rights, reports AP.

Asian to Western Europe

Portu colon

United Nations years.
A New York-based grou

on leaders partltlp-ltmg

women, protect

To

capitulation to the call of the
Sidney Jones,
statement released in Hong

The group called for

countries with serious human

Leaders of some Asian countrm s
Malaysia, Indonesia and China —

importance of economic
free press, ve
style civil Ii
develo

multi-party democracies;

I‘I‘hll.
I Ilumtr.
. movement,

labour rllhtu
association and ban forced labour.
ignore .these problems for fear of oﬂendlng Asian

| leaders is an lhrosltlun of responsibility at best and a

llamentary opposi
rties ug“ seen as potential hindrances to

umﬂenthlthﬂlnvﬂuﬂ

BANGKOK® Feb 29: When Asian and Eu
| meet for their first economic summit,.there are two words
many of the Asian ministers don't want on the agenda human

leaders

Views on civil rights and child labour differ markedly from
. Indonesia's annexation of the

of Eut Timor — still unrecognised by the

ts Watch Asia. called
to curb trafficking in
guarantee freedom of

Asian market at'worst,”

executive director of the group, said in a

nl::ﬁi:ﬂ“of‘twupunl sales to

rticularly Singa :
ave ui:eJ the

for -ut:ictr as a whole. A
tion and Western

Not all Mln countries embrace such plitlosophies,
however, Thalland and the Philip
Japan actively promotes human

San  Suu

continue to nourish

, leader of Burma's

muu&rgn Television that
favour collective

rights over individual freedom is insulting.




