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Re-examin

i APE Is a crime and
not a medical con-
dition... Rape is a

legal term and nol a
diagnosis to be made by the
medical officer treating the
victim ... whether rape has
occurred or not is a legal
conclusion, not a medical
one.”

Perhaps few of us have
considered the role of
medical evidence in cases of
rape. The above statement,
taken from Modi's 'Medical
Jurisprudence’, may not be

common knowledge . or
appear obvious to. the
layperson. But., on giving

some thought to the matter,

it may become clear that the .

verdict of rape can only be
made in,a court of law.
in cases of rape, a
medical officer is justified
onl ail“ describing the
ic

only conclusions permitted
after examination in such
cases are,
whether sexual intercourse
has recently taken place,
whether the alleged victim
shows certain injuries that
may be consistent with a
struggle or violence taking
place, the mental condition
of the victim, etc. Such
conclusions are then used as
" medical evidence towards a
legal verdict during trial.

In Bangladesh, however,
tradition and social dogma
ensures that the victim, in

cases of rape, is viewed with"

suspicion rather than the
accused. Courts generally
consider it unsafe to convict
on the evidence of the victim
alone with no independent
witnesses. Medical reports in
cases of rape, therefore,
although they ecannot in
themselves contain the werd
‘rape’ or make any such
¢ pronouncement, pila an

extremely crucial role for

conviction in rape cases as

=

corroboration of a victim's
allegations against the
accused.

The problem with medical
evidence in this country is
that it is rarely allo to
Pﬂﬁ its role effectively due to
ack of forensic and. other
facilities, training, comp-
etence and expertise among
professionals. For example,
medical examiners do not
always keep in mind the
distinction between rape as a
legal conclusion and mot a
medical one. some medical
evidence reports will freel
use the word ‘rape’, whidz
subsequently cause problems

¥ T was an Eid . One
late afternoon of s I
was roaming on the

Dhaka Protection Embank-
ment with my 7-year-old
daughter. It was not yet dark
but the day light was quickly
Jading. -

Two adolescent girls were
sitting at a little distance.

They were sitting silently and

wee, .

Pi‘:ﬁpim. my daug::‘ter
said, "Abbu who are v
Don'’t they have a father? Wh
are they sitting alone there?
Don’t they have a house?”
Women in Bangladesh are
seldom seen in roads without
male chaperones. the
two girls in such a solitary

Ll condition of the
victim. This means that the

for example,

i court by being inad-
missible and therefore detr-
imental rather than helpful in
obtaining a conviction.

But it is not just medical
personnel who lack the
tramning and expertise to deal
with rape cases effectively,
but also the police involved in
gathering and collecting
evidence who routinely fail to
collect or inadvertently
destroy evidengce such as
seminal stains, pubic hairs,
etc, found on clothing or at
the scene. Lawyers also are

frequently unacquainted with

by Rashida Ahmad

the significance of forensic ;

evidence. '

Certain social stigmas/
taboos also make it d%f.i':cult
for medical examinations to
take place as required. In
Bangladesh, victims of rape
are even more reluctant to go
to the police or authorities to
report and admit the
‘'shameful' incident, or unde-
rgo the second ‘violation’ of a
medical examination by a
stranger.

in Bangladesh, however, tradition and social

dogma ensures that the

&

victim, in cases of rape,

_Is viewed with suspicion rather than the accused.

Courts

- the evidence of the
independent witnesses.

consider it unsafe fo convict on

victim alone with no

o

This 13 year-old
armed opposition group R

place seemed quite unusual.
Inspired by my daughter, |
had a talk with Marjina and
Hasina. They were from a vil-
in Strajganj on the bank
of the Jamuna. They had
studied upto Class IV and hnad
to stdp education because
they had ‘grown up' accord-
ing to their guardians. Thelr
swimming (n the mighty Ja
muna was also s d. The
had come to Dhaka with a vil-
lage uncle and took shelter in
a slum. After three months
both had managed to get io.':ui
in a garments factory. Like
most girls of their age they
had dreams: a good job, new
cloths, enough to eat with
their family and enough

It would be quite shocking if the wage rates in our country
:v? %mmcddtn that of other countries in garments
ndustry. ording to a survey in early 80s, hourly wage
rate is as follows: Y y S i
Country Taka Pound |
equivalent
USA 240 3.69
Singapore 51 0.78
South Korea 49 0.75
Taiwan 45 0.69
Hong Kong 44 0 87
China 24 0.36
India 21 0.32
Sri Lanka 11 0.17
Ban esh 8 012
Name of Position Taka Found Sterling
equivalent
Supervisor 1,050 17
.|Machln: Operator 850 to 700 10to 11
Ironman 500 o 550 8to09
el to Ly
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by FLEug

DRAWMNE BY HORAK

i
.! il

v = _

- . :
”~ =

7

i}

K

s

i

7

=

© S e L veliuied by Uneeersal Press Svoodae

was raped by soldiers of the
AMO. She llbin a mother.

— Courtesy: Amnesty Internationsl 'cannot be ra

_— Women

- Bangladesh with no

- assessed as the

‘Should be made.

The actual process of
medical examination should
in theory be founded on the
fundamentals of the E:#ﬂ
definition of rape. In brief, .
according. to the Penal Code,
a man is said to have
committed rape after 'sexual
intercourse’ without either a
woman's consent or will, or
with any female under
sixteen. (Husbands are
excepted, unless the wife is

under sixteen years of age).
‘Sexual intercourse’,
however, does not

necessarily mean that the full
and complete act of 'sex’
must take place. Slight or

. partial penetration of the

penis into the wvulva is a
sufficient condition for rape,
according to 'Medical
Jurisprudence'. Thus, by law,
it is possible to commit rape
without emission of semen or
rupture of hymen, OB ie,
without any injury to the
genitals without leaving
any seminal stains. :
Medical examination.
ﬁﬂffmmd determine
e fo - -
- ‘Age of victim should be
uestion of
consent is irrelevant for
victims under the age of
sixteen. Age. «is rarely
recorded accurately in
rmal
registration or certificates of
birth. Therefore, expert
determination of age through
phyﬂml_dgﬂatuhngorhnl’ .
Examination of sexual
organs plays a major part in
the ‘medical examination.
However, injury to the
emitals, and :state of the
ymen is perhaps given too
much importance as it is

stated that full penetration
- need not occur. Furthermore,

it is more common than is
supposed for the hymen to
remain intact in some cases
after enetration has
. Thus a

tween
what have been termed by
forensic experts as ‘false
virgins' _and ‘true virgins'.
This distinction is rgir?:ljr
made in practice, and where
examination - reveals the
hymen to be intact, courls
are reluctant to believe rape
may have occurred., even
though the law itself states
that complete penetration is
not required. Another
difficulty with placing such
significance on the state of
the hymen is that it w
to imply that women are
‘habituated to intercourse’,
i.e. married women, sexually
Active women, Qr prostitutes,
pcdg‘ or there

FOCUS

¢ on the .Houa-: | . | |
Ing Rape Laws: Medical Evidence| Whose Side is Society On?
The Role of Forensic Medicine in Rape Cases

iction .
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cannot be sufficient evidence
rovided of rape as the
en in such cases has

y been broken.

- Examination of the |
for of violence,. injuries,
etc therefore must play an
important role in medical
examinations. Resistance
commonly results in marks
inflicted with hands and
nails. Therefore, it i{s also
necessary to examine the
accused for correspondin
marks, and other physic
evidence. Yet there’ is no
examination of the accused in
reality. -

A violent rapist” or cases
of gang rape, can also leave
other more serious injuries.
However in cases of ve
resistance or coercion with
the - threat of

Il
int) to the vietim ur%l:r
oved ones, there may be

little sign of violence. Such

circumstances must be kept -

in mind. In these cases

assessment of mental cond-
ition for signs of shock and
extreme stress that follow

‘such an assault are important.
uncommeon -

This is relatively
at present in B desh as
emphasis is placed on
examination.

victim should also be
examined for signs of intoxi-
cating substances that may
have been administered

unknowingly to the victim.

* Clothes and the scene offra

must be scrutinised carefu
for dphyﬂcal evidence such as
bo fluids again, this is
rarely done in a competent
manner. And even in cases
where such evidence is
collected, forensic facilities
in Bapgladesh are uatgir
la . as is an integrated,
interdisci ach to
the collecting and disse-
mination of medical
evidence. OB. :
It has been established
that medical evidence is vital
for conviction in almost all

cases of rape. Many cases are

drop in pourt due 1o
in cient and inadmissible
evidence, resulting in rapists
going free without a trial. Yet
a conviction is one of the
clearest and most

forms of legal and soci

su for a victim. It is not
enough to raise the alty
for rape as it was done in

1995, to the death sentence.
if theére ‘is’' no arrest or
¢dnvidtion  of offenders.
Society must show it cares by
dealing in an effective
manner with this most
horrendous of crimes against
women.

THE RIGHT TO LIVE

™t. HERE  were. 216
' reported cases of rape
- In PBangladesh

be free from

extreme
. violence (at knife or

| tim goes: through L.
bad E.u the rape itself, the ac-
cused is almost never exam-
ilncd.-" ; '

. victim is net a wir

| in
1995. In most cases, the
accused went unpunished.
The victim.’ on the other:
hand, faced fuither ordeals at
the hands of the law, her
medical examiners, and soci-
ety at large. "When a woman

is raped,” Maleka Begum
of Gono Shahajjo Shnng.;gﬂl:n.
"she is pushed down to the

lowest regions of society.”
"The international human
rights framéwork is clear,”
says advocate Sara Hossain,
"in that men and women have
équal rights, and that every
human being has the right to
_ form of cru-
elty." But the Bangladeshi
rape laws are at wide vari-
ance with this framework.
For example, by Bangladeshi
law, a man can legally rape
his wife. Even when the hus-
band and wife are separated,
sexual assault by the husband
may .qgaligy as a sexual of-
fence, but not rape. |
After an incident of rape,
the victim faces. harassment
at the thana, the medical ex-
amination, and in court. This
includes rough and incourte-
ous behaviour, lack of infor-’
mation about proceedings,
and total disr for
Ve, Socish BAptA at every
. _ at every
corner makes it clear to the
victim that she is to blame -
for the . Advocate Ila -
Chanda of Ain O Shalish
Kendro deéscribes to
three hospitals with' a rape’
victim: "] _
ta her, Holy Family
Qamruzzaman at the Com-
munity Hospital « In
spite of the fear of in
rape victims." While the vie-
ordeals-as

Unlike any other crime,

where the accused must

Bmméc th:ft' he is innocent, the °
urden in a rape case
lies with tiod victim. I?Ep!: is
defined by law 'as sexual as-
sault without the consent of
or aim;tlth: B;ﬂ_ufm- .
tim. ation has -
ened the punishment for
rape to life risonment or
death, but in practice few
rapists are ever prosecuted.
In B | courts, it is
extreniely difficult to prove a
case of rape without signs of
serious or where the

victim is subjected

an in-

h s pivotal in e S

ruling.

There are instances of
twelve year-old victims who
received a medical report
stating that she is habituated

Women in the Garments Factory

by Gawher Nayeem Wahra

money (o be able to enjoy Eid

The two girls lived to-
gether. With thetr meagre in-
come they had to meet the
expenses of food, accommo-
dation and travell to and
Jrom the factory. did not

rmit any savings. Yet lhl#
ﬁ'ad some suuml throug

starvation with haﬁ: of
visiting their village me

and enjoying Eid Day. Their
Jathers came (o Dhaka seven
days before Eid. They had no
iwwords but wept seeing thetr

fathers —weeping with
bul also wilth sadness. o

" Frr}m’ their fathers they
qarnt that the lds
had been burn{pﬁsd:?rmmlght,
Share-croppers Mowla and
Hamid [‘iﬁﬂ'r fathers) could
not harvest any thing. They
had been to Dinajpur in
search of jobs but failed. Ev-
erybody in the v e home
was basically starving. It was
time for IRRI-Boro cultivation
and there was great need for
nwmwmuﬁrfwhmh the
crops o faid. Marjina
and Hasina had to lu.rrzgder

their savings to their fathers.
Hunger squashed their Eid
desires.

It would be the
that g
their
no

time
they would be without
on Eid Day with

After 1947 some countries
in South Asia started the
a:tmmu business. F}nr the
time a garments fac
mmwmmnm
ing the 60s. The re was
ralsed to 5 in 1970. Gar-
ments industry entered into
the foreign market in 1976
through the shipment from
two export-oriented gar-
ments industries to the r-
man Republic. By 1982-83
some 200 garments factories
came into existence. A survey
in 1988-89 revealed that
there were 772 approved and

registered ts factories
in this country. Total workers
in these actories are

300,000 out of which 90%

are wormen. .
Why Women?

Labour in Bangladesh is

cheap. Female labour Iis

i,
..}
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by Jim Davis

PON'T TELL ME...YOU'RE DOING

SOMETHING DIFFERENT WITH
YOUR HAIR, RIGHT?

cheaper. So the number of
w workers is greater in

A unity a ca to
produce mw p:'glt;y.r_
ments require 185 to 225
wnrkerl“Llibl:lur ::nuu tnlth:
garmen ndaus is less
compared to Dthern]rarﬁr and

heavy industries. A garments
can run with 50% un-
skilled labour. So a large
number of rural and urban
destitute women can get
Jobs, in these factories.
Wages for the positions of
supervisor, machine opera-
tor, ironman (now woman),

l::ﬁkingman. helper are very

Among the 'helpers’ un-
skilled work is also done by
women. There are males in
most of the seniar positions
including manager, cutting
master. cutting assistant.

In addition to cheaper
wages rate. one of the major
causes behind the employ-
ment of women, especially
girls is° that they accept
whatever is dol out to
them. They do not want to
know why they should work
for more than eight hours or
why they are nor entitled for
overtime payments *and
bonus. They do not ask why
they do not get letters of
emp t or why they are
barred from joining trade
unions? They never ask why
they should lose their jobs if
they want to have bables?

Who are they?

Every year river erosion
makes 20,000 le home-
less. Most of them ate to
the cities. Along with them
the unemployment situation
in rural areas force consider-
able number of families to
migrate to cities in search of
jobs. Women beloriging to
these migrated population
constitute a majority of the
labour force in garments fac-
tories.

Most of these families only
own homestead land in the
village. Male members of
these families are either
share-croppers or day
labourers. or low-paid em-

I 8 or small traders who
it impossible to survive
with their meagre income,

Most of the labourers in
garments are girls of tender

and unmarried. Most of
the married women are de-
serted or divorced. Statistics
reveal that 60% of the female
labourers are in the age
mp of 16 to 20 years.
nd 70 to 756 per cent of

-

the girls are unmarried. Wid-
owed or deserted women
constitute 2 to 3 per cent.
Twenty per cent of the
women do not have any for-
mal education. Thirty per
cent have studied upto Class
V. Twenty per cent of the
women have completed sec-
ondary school education.

If there were no garment
factions where would
these women go?

You would get the answer
if you overheard the conver-
sation between two rich
housewives in any urban area:
you will hear that nowadays
they are finding it very diffi-
cult to get maid servants.
They undoubtedly blame the
garments factories for the
non-availability of maid ser-
Vanis.

In the recent past thou-
sands of poor destitute
women and girls rushed to
cities and became maid ser-
vants. These gservants had to
work in lieu of food and ac-
commodation; in almost all
cases wages were very low.
These servants had no work-
ing hours; they had to start
work before sunrise and
work hard till the last light of
the house was switched off.
Other jobs paid even lower

. It is not true to say that
the job opportunities were in
abundance. Many would not
dare to move towards cities
and rather live with their
miseries; the alternatives
were to become the second
wife of an old husband, bei
widowed at an early
return to brother's or father's
family or deserted. d

Inspite of the massive ex-
pansion of garments factories
the slow motion of industrial-
isation has resulted Ir‘ the

0

majority of the unemg ired
wun;}.;lrmtbdngn .

lives? .
The women have esca
the bondage in their own
family or others' family. They
walk on streets, they,
with lots of other . live
in the city, they have ad-
ulte:tih?i modernisation, us-
g r own creativity.
Above all they have attained a
sense of self-confidence.
They have realised that
have to fight their own bai-
tles. They have escaped a

simple bondage but still are

onawara wouldn't

;. The .
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by Gemini Wahhaj
to sexual intercourse, thus
making it impossible to pros-
ecute the accused. "But even
if a woman is habituated to
rape," Sara Hossain points
out, "even if she has had sex-
ual intercourse 500 times, if
the 501st time was forced,
then she was raped.” It is the
victim's right that what is
private (her sexual past]
should not be entered as ev-
idence, and that the court
should focus on what is pub-
lic - the rape that has oc-

curred.

Only recently, psychologi-
cal observations have been
entered as evidence in court.
Where medical examination
facilitiés are poor, the victim
may be habituated to rape, or
the victim may have been co-
erced to consent - in a erime
where the most fundamental
damage is often psychological
- psychologiral evidence is

~crucial. Rape victims share
- Bome common signs, such as

a dazed state, incoherence of
i?eech. and excessive crying.

so important is the testi-
monial of the victim herself.
but this is largely disregarded

in courts.

After-effects of rape in-
clude shame, humiliation,
terror, t-traumatic disor-
der, phobia, and inability to

* rehabilitate in society. Many

rape victims in Bangladesh

are forced to leave their
homes and villages. But apart
from ad-hoc' counselling
provided by organisations
such as Ain O Shalish Kendro
and Mohila Parishad, no at-
tention is paid to the psycho-
logical damages to the rape
victim. No rape crisis center
exists to attend to the im-
mediate psychological needs
of the victim. Nor are there
any professional counsellors

lo hetﬁ: a raped woman deal
with the long-term elfects of
rape.

Far from recognising that

-a faped woman needs social

support, society tells her to
forget that a crime has oc-
curred. Many rapes are not
reported, or settled outside
of court. Victims are married
off to their rapists, or con-
tinue to face tﬁem in every-
r.la{’ life, Many rapes come to
public light indirectly, such
as abortion cases in which
the woman is pregnant from
a rape. It is essential that the
civil groups involved in a rape
case, as well as the general
public, are educated about
the enormity of.the crime.
While some E:HEEI‘?.E say that
conviction of the accused is
the strongest support a rape
victim can receive from so-
ciety. only social awareness of
the crime and acceptance of
the victim will provide her
the assistance she needs for
her ultimate recovery.

Far from recughi-ing that a raped woman needs social
support, society tells her to forget that a crime has

mu!df

— Courtesy : Amnesty International

vulnerable to a heavier
bondage that is — more se-
vere and strong. This has to
be broken. The situation has
laid foundation for a greater
fight. .

In the course of our con-
versation we learnt from
Hasina that she would lose
her job from next month.
Marjina would still have hers.
The argument put forwward by
the employer was that Hasina
had not attained the working
ﬁ;e but Marjina had. But both

asina and Marfina protested
that they were of the same
age. They had grown up to-
gether, their homes were
side by side and they had
stud in the same school.
The only difference was that
Hasina looked younger. Her
mother died at the time of

* Hasina’'s birth and all through

her childhood she had been
ill leaving her malnourished
and with stunted growth.
There had been a decision
to retrench her earlier. She
used to be hidden by the su-
pervisor when the inspeclion
team visited the factory.
These are the effects of
the 'Harkin's Bill'. According
to this bill America will not
import any garments item
which has been produced by
children under lg years. This
has resulted in retrenchment
of about 50.000 to 80,000
R'ﬂl. Many have already lost

eir jobs, others are still
working with the constant
fear of getting sacked.

Most of the retrenched
have joined in the hidden
factories with less wages and
inferior working conditions.

These factories are working
as sub-contractors of the
registered ones. Thus the
number of girl workers is in-
creasing in the informal sec-
tor resulting in a further re-
duction in the wage rate.

How their age is
determined

As birth registration is
very rare in Bangladesh, the
age of these garments work-
ers is determined by the in-
spectors just by looking at
them a bit like determining
the age of cattle in the cattle
market. As a majority of the
children in Bangladesh suffer
from malnutrition, physical
growth cannot keep pace
with age. In most of the cases
it is very hard to determine
the actual age by just looking
at the face and physique.

No one has the answer as
to how these young girls will
survive or where they would

0. The right to live is a basic
uman right. Who will ensure
this right

With pressure from many
of the human rights organisa-
tions and trade unions some
superficial programmes have
been undertaken for the re-
trenched girls by ILO,
UNICEF and USAID which
would be limited to so-called
‘education programmes’ for
7000 to 8000 girls.

Ultimately one can only
ask:

Is it not possible to find
ways and means to rehabili-
tate these gir!s in their own
work place’



