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The Charter of the Uni-
ted Nations imposes a clear,
compelling legal obligation
on all memnber states to pro-
mote "economic and social
development” and "human
rights" through collective and
individual effort. These two
objectives are set out to-
gether in key articles of the
Charter. The promotion of
social development must be
harmonized with, and rein-
forced by the promotion and
protection of human rights of
the people.

The relationship between
human rights and social de-
velopment was portrayed
long ago by the Universal
Declaration of Human Rights.
It sets forth as civil, political,
economic and social rights
those very goals which are
central to social develop-
ment. Thus each member
state of the UN was interna-
tionally and morally bound to
take effective steps to secure
the right of all people to:
productive work, fair em-
ployment conditions, food,
economic security, health,
educational services, freedom
from discrimination and
equality through the process
of development.

Though the issue of social
development has been raised
on several occasions and in
the alforesaid international
document, it first received
global attention in Copen-
hagen during UN summit on
social development in 1995.

At the conclusion of the
one-week long summit for
social development, heads of
the state and government
adopted a Declaration and
Programme of Action which

Law and Our Rights

Legal Framework for Social Development and

represents a new consensus
on the need to put people at
the center of development
Among the ground-
breaking agreements made
by the world leaders in the

Gender Equahty' Bangladesh Perspective

One of the pre—requlaltea nf social development is the achievement of equality and equity
between women and men which can be realized through a stable legal framework, writes

Zavedl-lum_hhhmmd.
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Gender Inequality In Existing Personal Laws of Bangladesh
Muslim Law Hindu Law Christianlaw
Marriage

Age Women are younger than | Women are yo Women are younger than
men (21 years for men and | than men (age is not | men

Witness Women have inequal rﬁnt no requirement Women men have equal
to witness, but e right to witness
Evidence Act of 1972 has [accordi to the Canon
provision for women to Law of 1 ]

Polygamy It is illegal to be bigamous Polygamy is legal for | Polygamy is illegal even
or pﬂlyggamnua for ﬁfnmcn. men, whereas a | bigamy is illegal for both

polygamy

the
wife ia
MFLO-{

bu! men have legal ri
but again a
second marriage without
permission of the first
unishable under
uslim Family Law

Ordinance ‘of 1961)

t to

woman cannot have
a second marriage |

women and men.

Women vyou | Women have inequal t | Inter-religious Canon 1086 refuses to
can mary ’ in deciding a partn:rrﬁ' marriage s not | acknowledge the’validity
comes frum a different | recognised | of of a Catholic
religious background member with that of a
: non-Catholic
Judicial Divorce
Legislation Women have inequal right | Women and men do | Women have inqual right
to divorce, and divorce | not have right to | to divorce
reight is also conditonal | judicial divorce
for women 1
Legislation/ Women have inequal right | Women have inequal | Women have inequal right
Enactments | to iardianship and |right to| to pguardinaship and
costody guardianship and | costndy
costody S
tion/ Women have inequal right | Women have inequal | Women have inequal right
Enactments right ] to guardianship and
S . e . rum ==
Source: ASK

Justice Remains a Myth

FI'1 HE quest for justice,
and equality are che-
rished dream of every
nation from the very begi-
nning of civilization to build
up a just and civil society. In
fact, all the modern states
feel proud by inserting these
two eternal principles in
- their constitution. In any
country, justice and equality
become the end of the court.

Constitution of Bangladesh
which is the manifestation of
the spirit of liberation strug-
gle, commits social justice
and equality to materialise
the dream of martyrs and
build up a truly demeocratic
society. However, justice can
only be answered in an egali-
tarian society free from ex-
ploitation. Thus, justice and
equality are inter- depen-
dent and inter-related philo-
sophical ideas. Justice means
what is due to an individual
or grodp or the collective
cornmunity and shall be ren-
dered. It denotes the equal
opportunity of every individ-
ual to develop his personality
to the fullest extent. This
embraces both material and
spiritual aspects of life. It is
one of our visions that in-
spired the framers of our
constitution that justice both
political and social should be
the fundamental aim of the
government. But, as a reality,
after the independence. this
cherished goal remains an
illusion and hollow promise.
Abject poverty, concomitant
darkness of illiteracy make
national emancipation merely
a myth

Apart from the broad con-
cept of justice which is used
in both political and social
sense. the narrow concept of
justice e g.. legal justice also
becomes unreal to the
poverty ridden and down
trodden people. Much talk
about independence of judi-

ciary has been heard. But in-

Equal protection of law needs equal
opportunity to access to the course of
law, otherwise justice remains a myth,
says Abdullah-Al-Faruque

——

dependence of judiciary
bears no significance unless
and until the equal access to
justice is ensured. Constitu-
tion affirms the equal protec-
tion of law as a lundamental
right. So if any body is denied
to access to justice merely,
because of poverty, it virtually
amounts to negation of the
spirit of the said Article.

As a matter of fact. in our
country most of the people
cannot vindicate their legal
right due Lo poverty as litiga-
tion entails huge financial
burdens. The age-old propo-
sition that " justice is always
advantageous to the rich.” is
applicable in Bangladesh.
Even when they continue
with the proceeding some-
how, the stronger opposition
manages the better lawyer.
buys the witness or causes
unnecessary delay forcing
them to surrender on com-
promise. However, provision
of pauper suit exists in our
Code of Civil Procedure — so
that a pauper may initiate suit
without court free. When he
does not possess sufficient
means to enable him to pay
such fees or when no such
court fee Ils prescribed. he
may institute suit only if he is
not entitled 10 property
worth Tk 100 other than his
necessary wearing apparel
and subject matter of the
suit. This provision, in fact
becomes ineffective and does
not provide any sort of relief
to the poor litigants. Because
procedure to determine by
the test of a sufficient
means” is too rigid and for-
mal. In fact. it gives rise to a
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proceeding remitting in
technicalities, delay and frus-
tration and eventually does
not substantiate the real jus-
tice. Another reason behind
futility of their provisions is
to consider Tk 100 as a
yardstick to measure poverty.
It is totally unsatisfactory in
view of the present socio-
economic context. Therefore,
wholesale modification of the
provision relating to pauper
suit is essential to afford poor
litigants to realise their right.

Another problem that
eventually leads to denial to
justice is delay in the admin-
istration of civil justice. An
essential requirement of jus-
*tice is that it should be dis-
pensed as guickly as possible.
It is a well-known dictum
that " justice delayed is jus-
tice denied.” One of the main
reasons that causes delay is
procedural puzziements. Pro-
cedure is the handmaid of
justice, It is to be used so as
to advance the cause of jus-
tice and not to threat it. But
in our country, justice is
often handicapped by proce-
dural complacency. The atti-
tude of some of the lawyers is
also to some extent responsi-

ble for delay. They apply for

frequent adjournment om -

flimsy grounds. When a par-
ticular ground, such as his
sickness or personal affair is
advanced by the advocate, it
is usually not possible for a
judge to examine whether
the ground is genuine or not
and it is the fitness of things
that he should normally ac-
cept as true.

Therefore, for the speedy

disposal of cases, legislative
initiative should be taken and
attitude of the lawyer must be
changed. DBesides, more
judges should be appointed
to fill in the existing vacan-
cies and creation of addi-
tional posts In sufficient
number would go a long way
to solve the problem of delay.

To ensure equal access to
justice, legal aid may be given
to the poor litigants. In view
of article 27 of qur constitu-
tion which ensures equality
before law, legal aid cannot
be considered as a matter of
charity or of grace or of dis-
cretion, but it is a matter of
right. The concept of ]egal
aid is now a popular move-
ment in some developed
countries like USA and UK
and even in Sri Lanka. In
these countries, legal aid has
got recognition by necessary
legislations.

In Bangladesh, however,
some enlightened lawyers
and NGOs render legal ser-
vice to the poor. But their ef-
forts are not sufficient. A leg-

islative recognition of legal

aid is a must for Bangladesh
to give effect to the true

spirit of "equality before law
and equal protection of law.”
Because inequality does not
only result in pampering one
class but also in depressing
another. The dynamics of so-
cial justice is the key to hu-
man progress and just soci-
ety. The hopes and aspira-
tions of the constitution will
be achieved in an egalitarian
society only through ensuring
social justice. It is imperalive
that our legal systems should
be reformed so as to ensure
maximum welfare of the peo-
ple. We shouid strive to im-
prove the legal system while
relentless effort to improve
the lot of the the people
through legislative enact-
ments can facilitate the true

progress of society.

Declaration are ten comrmit-
ments to:

eradicate absolute poverty
by a target date to be set by

each country;

support full employment
as a basic policy goal;

promote social integration
based on the enhancement
and protection of all human
rights;

achieve equality and equity
between women and men;

accelerate t develop-
ment of Africa and the least
developed countries;

ensure that structural ad-
justment programs include
social development goals,

increase resources allo-
cated to social development,

create an economic, polit-
ical , social, cultural and legal
environment that will enable
people to achieve social de-
velopment;

attain universal and
equitable access to education
and primary health care; and

strengthen cooperation
for social development
through the UN.

For today's discussion we
will concentrate on the co-
mmitiment to achieve equality
and equity between women
and men from our national
perspective.

The leaders of the world
also committed themselves
to take effective measures,

e

including through the en-
actment and enforcement of
laws, to implement policies
to combat and eliminate all
forms of discrimination, ex-
ploitation. abuse and violence
against women.

As a signatory to the
Copenhagen Declaration it is
clear that our government is
also responsible for furnish-
ing the commitments and
program of actions. But to
achieve equality and equity
between men and women we
need a new legal framework.
The existing laws relating to
women's rights should be
amended and modified in the
light of equality and equity
principles. In our country
laws relating to inheritance,
marriage, custody and other
family matters regulated by
personal laws based on reli-
gious discrimination deny
equal rights between men
and women. The attached
table shows gender inequality
in existing personal laws of
Bangladesh.

To remove inecuality and
discrimination between men
and women we should pro-
pose the adoption Unilorm
Family Code. Thie Program of
Actiont adopted in Copen-
hagen recognized that the
family is the basic unit of so-
ciety and as such should be

. criminatory

strengthened. It is entitled to
receive comprehensive pro-
tection and support. But dis-
laws can never
make husband and wife equal
partners.

The heads of state have al-
ready committed themselves
to remove the remaining re-
striction on women's rights.
It is an international obliga-
tion of our government to
implement Copenhagen Doc-
ument for secial develop-
ment.

Besides the discriminatory
family laws, violence against
women is one of the most
alarming obstacles to and
restrictions on women's
rights. Recently, our govern-
mept passéd a new law ( Act
No.18 of 1995) regarding vio-
lence against women and
men. However, the new law
is not enough to protect
women from violence when
the implementation of the
law exclusively depends on
police authority. Moreover,
the new law does not say any-
thing about the activities of
religious fundamentalist
groups who are consistently
perpetrating violence against
women. Media reporis from
several viilages in Bangladesh
have higklighiied the .nci-
dents oi fatwas. !ssued by
mosque imams and Madras-
sah Maulanas which char
women with zina fikreugh
under Banglades:'s Psnz}
Code women cannot cven be
charged with aduliery). Re-
perts have also been circu-

lated of Imams punishing
women engaged in income
generation, education and

other social development ac-
tivities.

As the report prepared by
Ain-0Q-Salish Kendro indi-
cates, 41 fatwa incidents:
have taken place during the
last three years. But legal ac-
tions were taken in only a
few cases. Under our penal
laws and special criminal
laws pronouncement of
fatwa is not defined as a
crime. But the implementa-
tion of fatwa verdicts (!) vio-
lates our constitutional and
municipal laws. But law en-
forcing agencies do not take
preventive measures against
the fatwabas. Their excuse is
that fatwa is not defined as a
crime in our domestic laws.
For the last three years we
have seen how these groups
used fatwa against women
and development activists. It
is high time to define fatwa
as a crime and make special
provision for punishment, ei-
ther in a new law or as an
amendment to Act 18 of
1995. The Copenhagen Dec-
laration urges governments
to [rame proper legal mech-
anism for social development.
Tihe issues regarding
women's equal rights need to
e recommendec in order to
¢stablish gender equalily ior

social Jevalicpment. We Lope
that the government will

consider e issues or sacial
devalonment as ariculated in
2ol Ln*_'-er.h;gv:n Summir.

Tne wrizer is a lwyer and
memmber of Ain-0-Salish-
Kendro
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Abolishing Death Penalty through
Constitutional Guarantees

N 5 June 1995, the

South African consti-

tutional court decla-
red death penalties uncons-
titutional by a unanimous
judgement in the case of
State vs Makuranyange &
Mchunu. Human rights or-
ganisations and activists in
different countries are
keeping pressure on their
respective governmentis for
abolishing death penalties
from the criminal statute
books. From this point of
view the judgement in South
Alrica represents an impor-
tant landmark not only in
South African law but also in
international human rights
jurisprudence.

Unlike most of the consti-
tutions of the world, the
right to life is unqualified in
the Interim South Africa
Constitution. Section 9 of
the Interimm Constitution
guarantees right to life while
sefhon 11 (2) prohibits
«1 @8l inhuman or degrading
1 ent or punishment.
Tl the court found the
dealh penalties unconstitu-
tional as they destroy life,

. which has been protected

without reservation in Sec-
tion 9

Omne of the objects of the

| above reference to South

African Criminal Jurispru
dence is to have a compara-

| tive analysis of our legal sys-

tern. Capital punishment may
not be unconstitutional in
Bangladesh in as much as the

| Bangladesh constitution guar:
| antees

right to e 11 a very
qua.iiied "nder th=
consuil . Lon ol Baagladesn

o

Capital punishment may be unconstitu-
tional in a constitutional framework
where right to life is an unqualified right,
writes Isaac Robinson.

right to life can be limited
only in accordance with law,
meaning only in accordance
with reasonable and fair law.

Question often arises as to
how far a law can limit a
flundamental right. In
Bangladesh a law can Hmit a
right entrenched in the fun-
damental rights chapter of
the constitution so far such
law is allowed within the
scheme of the respective
rights. But in South Africa a
law of general application can
limit a right laid down iIn
chapter 3 only if it does not
negate the "essential con-
tent” of that right.

Whether death penalty
negates the "essential con-
tent” of the right to life was
the question upon which de-
pended the constitutionali-
ties of the law containing
death penally as a competent
sentence in certain cases.
The court considered
whether the question as to
the "essential content™ of the
right should be approached
subjectively or objectively.
Viewed subjectively from
the perspective of the con-
victed person. the court heid
that the death penaity clearly

negales the essential con-
gL thesright o not lnlibe
subjected Lo Crue:, inhuinai

and degrading punishment.
Objectively. however. it was
argued that one of Lhe pur-
pose of capital punishment is
to protect the life and hence
the dignity of innocent mem-
bers of the public and
therefore the punishment
will not negate the constitu-
tional norm requiring life
and dignity to be protected.
The court. however didn't
rely on this contention.

The court found no proof
that the death sentence was a
greater deterrent than life
imprisonment and that the
attorney general had failed to
convince the court that the
death penalty was reasonably
necessary The attorney gen-
eral relied on public opinion
stating that public opinion
was in favour of the death
penalty. but the court held
that public opinion "is no
substitute for the duty rested
in the courts to interpret the
constitution ”

To have a comparative
analysis of case law the court
took particular notice of a
Hungarian decisien. It is per
tinent to mention that death
penalty was also declared un-
constitutional in Hungary.
Though the Hungarian con
' ution eongaina AOTYTnary
*ivery more guzlibhed rignt |

e BhaURE hEnihe Mlerin
South Afnican Constitution.

Interestingly, the court
founnd that capital punish-
ment was not prohibited in
international lJaw, Under the
scheme of sectiort 23 of the
Interim Constitution. inter-
nalional instruments ratified
by South Airica are binding
on South Africa. Though
South Africa has not yet rati-
fied the major international
human rights treaties. the
court specially referred to
Article 6 of the International
Covenant on Civil and Politi-
cal Rights and Article 2 of
the European Convention on
Human Rights and found
capital punishment not pro-
hibited in international law,
but found support in compar-
ative case law for the con-
tention that capital punish-
ment is cruel, inhuman and
degrading.

The constitutional court's
judgement of South Africa
shall inspire the human
rights organisations and ac-
tivists throughout the world
who are lobbing for abolition
of death penalty However, it
should be borne in mind that
the court arrived at that
judgement being heavily re-
lred on the interpretation of
specific terms of the South
African Interim Constitution,
It might not be possible in
the light of the constitution
of many other countries like

Bangladesh
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