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CONSTITUTIONAL CRISIS

In Search of a Way Out

The question that is on everyone'

s mind is, what lies ahead. How are we going

to resolve the Constitutional crisis. More than a year has passed since the Opposition

parties began their boycott.
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continuous absence of the

political crisis will continue,
So what needs to be done, what can be done? From today

publish opinion
While we

which is eluding us for the last year and a half.

MPs. Few days back the President an opinion
the very prospect of a peaceful election.
begin a new series (to be
of lawyers, or those with legal training. Then we will seek opinion
wﬂﬂmmﬂmmmwhmmﬂmmhwwmmmmmwﬂrqmm how to bring about that "understanding"

from the Supreme Court on the issue. Whichever way the Supreme Court may give its opinion, the

published every alternate day) on ways to come out of this Constitutional crisis. At the first phase we will
of eminent citizens on how we could resolve the political crisis.

In order to solicit readers' opinion, we start our "Search". It is our hope that the readers of The Daily Star will actively participate in this 'search' andhelpﬂwpoﬂumlparuesﬂndasohmtmnfhkh

will be to all

The President's Reference to the Supreme Court

A Background

Articlke 106:  If at any time it appears to the President that a question of law has arisen, or is likely to arise, which is of such a nature and of

such public importance that it is expedient to obtain the opinion of the Supreme Court upon it, he may refer the question to
the Appellate Division for consideration and the division may, after such hearing as it thinks fit, report its opinion thereon to

the President.

— The Constitution of Bangladesh

Article 14% (1) If at any time it appears to the President that a question of law or fact has arisen, or is likely to arise, which is of such a
nature and of such public importance that it is expedient to obtain the opinion of the Supreme Court upon it, he may
refer the question to the Court for consideration and Court may, after such hearing as it thinks fit, report to the President

its opinion thereon.

(2) The President may, notwithstanding anything in the proviso in article 131 refer a dispute of a kind mentioned in the said
proviso to the Supreme Court for opinion and the Supreme Court shall, after such hearing as it thinks fit, report to the

President its opinion thereon.

— The Constitution of India

Article 186: (1) lf,itan}fﬁmwhﬁmmm&hdﬁhﬂmMﬂEnﬁﬂmd&wSﬂmmunanyqueﬁbnuf
law which he considers of public importance, he may refer the question to the Supreme Court for consideration.
(2) The Supreme Court shall consider a question so referred and report its opinion on the question to the President.

- Background

The Constitutions of India, Pakistan and Bangladesh have the above
provisions in their Constitutions, a legacy of the Government of India Act,
1935, w allow the President to seek the opinion of the Courton a
yuestion of law or fact. The philosophy the provision is that since
the Supreme Court is the final interpreter of the Constitution, prior
consudtation would help the Executive in reaching a more educated
decision. However, while the above articles seem similar, they differ in

scope and application.

Bangladesh

The Bangladesh Constitution only allows the President to refer a
question of law, and not fact as in the Indian Constitution. The
Supreme Court may decline to give its

the President ﬂw_fir
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on his own, and with the exception of the Prime Minister (under
clause (3) Art. 56) and the Chief Justice (under clause (1) Art. 95), he must
act in accordance with the advice of the Prime Minister. The first reference
made by the President of Bangladesh to the Supreme Court is his reference
of 4th July, 1995,

Pakistan

The President of Pakistan may also refer only a of law, but in
his case. the Supreme Court is obliged to render an opinion. There have
been few references by president of Pakistan to the Supreme Court.
Perhaps the most well known was the Governor-General's Special Reference
No 1 of 1955 (under the government of India Act. 1935, s. 213). The point
of law arose from the famous Maulvi Tamizuddin Khan case where the
Federal Court held that the assent of the Governor-General was necessary 10
all laws passed by the Constituent Assembly. The Governor-General sought
to validate such Acts by indicating his assent, with retrospective
operation. by an Ordinance (Emergency Power Ordinance, IX of 1955)
issued under section 42 of the Gl Act, 1935. The Federal Court had earlier
declared (in Usif Patel's case) that the Acts mentioned in the Schedule to
that Ordinance could not be validated under section 42 of the GI Act,
1935, nor could retrospective effect be given to them.

Th{nuw{mimiuhhmnﬁtmm-hqh
Court's opinien on the question whether there was any provision in the
Constitution or any rule of law to the situation by which the
Governor-General could by order or otherwise declare that all orders made,
decisions taken, and other acts done under those laws should be valid and
enforceable until the question of their validation was determined by a new
Constituent Convention?

A five member Court headed by Chief Justice Muhammad Munir
considered the question and an answer was given by a majority of three to
two. Justice Cornelius and Justice Muhammad Sharif gave a
opinion. The majority answer was that in the situation presented by the
Reference the Governor-General has during the interim the power
under two common law of civil or state necessity of retrospectively
validating the laws listed in the Schedule to the Powers
Ordinance, 1955, and all those laws. until the question of their validation is

decided upon by the Constinsent Assembly are the aforesaid period
valid and enforceable in the same way as if they had been valid from the
date on which they 0 come into force.

A more recent made by the President of Pakistan was

Reference No 1 of 1988. The President sought to know from the Supreme
Court as 0 what measures may be adopted to enable the Federal and the
Provincial Governments to authorise of out of the
Federal and Provincial Consolidated Funds in the absence of National and
Provincial Asscmblics till the respective Budgets are passed by the
Assembilies W be clecied in the ensuing General Elections.

A cleven member Count headed by Chief Justice Muhammad Halem
considered the question and an answer was by a nine W two majority.
Justices Muhammad Afzal Zullah and Rahman gave a scparate
opinion. The majority opinion was that the Federal and Provincial
Governments can authorise of expenditure out of the Federal and
Provincial Consolidated Funds upto one month after the declaration of the
result of the General Elections.

India

Since the Presidential reference has been more established in India. we
look at it in more depth. The in the Indian Constitution
from that of Bangladesh and Pakistan The President of india may
refer both 2 question of law and of fact. Under clause (1) Art. 143, the
Supreme Court can refuse 1 render an opinion, but under clause (2) they
must do so. Art. 131 refers 1o between the (2) Government of
India and the States. (b) between the Government and some States against
other States. Or () between two or more States. There have been a mumber
of references by the President of india 0 the Supreme Court. These have

m-ﬁ-ihm_:

a) constitutionality of an existing law .

b} Mcu“ﬂyinﬂmmhm:
assent.

¢)  The implementation of an international agreemsent.

d) The constitutionality and vires of a draft Bill to be moved in

) :wm&t and the Superior
Courts in selation w the power of the former 10 punish for

contempt.
f)  interpretation of Constitutional provisions relating 1o clection of
the President.

in the established , it is for the President to determine what
questions are 10 be The court cannot go beyond the questions
referred and discuss other Neither can the Court go into

disputed questions of fact or inguire into the truth or otherwise of the
recitals in the Order of Reference or the bonafides of the Order of

— The Constitution of Pakistan

Reference.

A reference on the question of constitutionality of a pending Bill does
not encroach upon the functions and privileges of the Legislature, Under
Art. 143 clause (1), it is not obligatory for the Supreme Court to give an
opinion, (as their refusal in the Ayodhya/Babri Masjid case) nor for the
President to act upon it. The advisory opinion given is not a judgement
and. as such. does not furnish a root title as that which may-spring from a
judgement. Nevertheless, all Courts of India (Other than the Supreme
Court) would be bound by the opinion of the Supreme Court even though it
has been given under advisory jurisdiction. However, the Supreme Court
itself would remain free to re-examine and. if necessary, overrule the view
taken in an opinion.

Questions of privilege of the Parliament, and how it conducts itself,
have never been referred to the Supreme Court, and when a reference was
made regasding the jorisdiction of a State Legislature in selation to its
power to punish for contempt, the Legislature proclaimed its
independence and declared itself outside the purview of the Supreme
{mn.uﬂmulmmm ﬂrhlhwumummﬂ}dﬁcriﬁﬂrm

produced before it in custody or call for their explanation for
contempt,

d)  whether it was competent for the Full Bench of the High Court to
deal with the petition of the two Judges and pass interim order of

restraint on Speaker of the Assembly, and,

¢) whether a Judge who entertains or deals with a petition
challenging the order of or decision of a legislature regarding
contempt or an infringement of its privileges commits contempt
of the Legislature.

H. seven member Bench of the Supreme Court heard the parties
involved, i.e. the UP Assembly and the High Court. The Uttar Pradesh
Assembly was represented by senior lawyer and Advocate-General of
Maharastra, Mr. HM Seervai-later to write his ] t book on the
Constitutional Law of India. The High Court was represented by another
senior and much res counsel Mr MC Setalvad. Other State Assemblies
of India joined the issue by having their counsels appear before the Court.

The events now took a curious turn and are best described in Mr HV
Seervai's own language. "Before the hearing began, I spoke to the senior
counsel for the High Court, Mr MC Setalvad and a settlement to
him. He said, 'let the matter be decided by the Judges." I believe, he took
this stand because he felt that it was most unlikely that the judges
constituting the Supreme Court Bench, or a majority of them, would
decide against the two Judges.”

The position of the Assembly was The written statement
!lmwaﬁsmmhtﬂdsaﬂ, 'I'tm.amﬂer!«:tlé}(l),thﬁﬂmmrﬂfnmﬁ
not exercising any judicial function and therefore ... the question of
submitting to the jurisdiction of a court does not arise. I any event, by
filing this case, and by appearing in the hearing to this reference, this
House does not thereby submit its power, privi and immunities and

those of its members or of its committees for the opinion or decision of

this Honourable Court.”

Opening the case, Mr HV Seervai said to the Bench, "surely it is not

beyond the writ of man to put an end to this dispute, if necessary, by the
assistance of the Court.” To this, a member of the bench Justice Subha Rao
replied, "what is there in the matter? We will decide it." This ruled out a
possible settlement and the Assembly's counsel replied to Justice Rao:
"Very well, let me tell you that we will not be bound by anything you say. 1
make it clear to you, as | made it clear to the Chief Justice in his Chamber,
that the Assembly will not be bound by anything you say.” Justice Rao then
asked, "You mean you will not obey our order?” Seervai replied, "yes, the
Assembily will not obey your orders.” :
mnﬁmmmmmmmthmm.mmm
was personally interested in the result if this claim made by the

was-correct and had to be " There then followed lengthy

.........

___

A Case Study

The President's Reference No 1 of 1964

In 1964, there occurred in India a controversy between the Uttar
Pradesh (UP) and the Allahabad Judiciary in reference to which
the then Chief Justice kar of the Supreme Court was to
observe,” each one of the constituents of the State, the Executive, the
juﬂm:ndthrtcﬂllmumincﬂnndmﬂﬂmmw These

. were true within a very limited sense; it was the
{mﬂm which was the fundamental law of the country, that was
sovercign.’

The case in short was that one Keshav Singh was reprimanded, by the UP
Asscmbly through a resolution, for of the Assembly by publishing
a pamphiet libelling one of its members. asked by the Assembly to
appear before it at Lucknow to receive the re he refused, citing
inability 10 procure the trainfare for travel from his home town. He was
finally brought w the Bar of the House by the Marshall of the Assembly on a
warrant issucd by the Speaker. Keshav Singh stood with his back to the
Spraker and refused o answer any guestions including his name. The
Speaker read out the reprimand and then brought to the notice of the
House a letter, written earlier by Keshav Singh to the Speaker, wherein he
stuck by what he had said in his and wherein he also rejected the
scatence of reprimand. Thereupon the Assembly passed a resolution
scoiencing Keshav Singh w imprisonment for seven days and a warrant was
issted W the Marshal of the House and the $ of the District
Jail, Lucknow , w carry out the sentence. Keshav Singh was taken to jail on
the same day and imprisoned there.

Five days later on 19th March 1964, Mr B Soloman, an advocate,
presented a petition of 2 writ of habeas corpus for the release of Keshav
Singh before a two member Bench of the High Court of Uttar Pradesh. On
the same day. the Bench comprising Justice GID Sahgal and Justice NU Beg
admitted the petition, ordered the release of Keshav Singh and issued
notice on the respondents named. The State Assembly considered this w0
be an interference of an order passed by the House. On 21st March 1964,
the Assembly passed a resolution stating that Justice Beg, Justice Sahgal, B

Solomon and Keshav Singh had commitied contempt of the House and
that Keshav Singh be | taken into custody and kept confined in
the District jail for the term of his and that

Justice Beg, Justice Sahgal and B Solomon be brought in custody before
the House. Warrants were issued on 23nd March w the marshal of the House
and the Commissioner of Lucknow for out the terms of the
resolution. On the same day, the Justices moved a petition under Art. 226
of the indian Constitution in the High Court of Uttar Pradesh at Allahabad
for a writ of certiorari the resolution of the Assembly and
restraining the Speaker, the Marshal of the Assembly and the State
Government from implementing the resolution. The petition was heard by
the Full Bench of the High Court and an order was passed directing that the
implementation of the resolution be stayed.

By uu_h_hum:mm;h-m
yucstions of the sovercignty and independence of
the judiciary mrm&-.huhmthﬂﬂr-dh
referred the matter w0 the Supreme Court headed by Chief Justice
Capenadragadiar

The yuestions referred were whether-

a) it was competent for the UP High Court to entertain

petition
ﬂ-twﬁhmwnhw
b) whether the two judges, Keshav Singh and B Solomon had

comumatied contempt of the Assembly
¢) whether the Legislative could direct that two Judges be

b

e
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Supreme Court gave its in favour of the High Court. However, the
Committee of Privileges of the UP Assembly went into the question and

many countries were EI‘tt‘d Eventually

held that the majority opinion was wrong in law and concluded; "Having
held that Sri Keshav Singh, Sri B Solomon, and JJ Se Beg and other
aforesaid Judges of the Allahabad High Court were of contempt of

the house by the above-mentioned acts, the Committee feels confident
that Sri Keshav Singh and Sri B Solomoa and the Judges would not have
done what they have done, had they realised the importance and
hmﬁcﬂumafﬂrnntrithtthmhmhvtwﬂﬂthnpomcofﬂm
of the two important organs of the State, i.c., the
uﬂﬂt]uﬂthyuﬂm:mhﬂddpmmtht
Committee feels that the end of justice would be met and the dignity of
the House vindicated if the House expresses its displeasure. The
Committee accordingly recommends that the displeasure of the House be

Thus ended the controversy. The Supreme Court upheld the High Court
and the State maintained its independence, each emphasising their right w
be the arbitrator of their own proceedings.

How does the Court consider a President's
Reference?

In a situation where there is a dispute between two or more parties, the
Court may ask them to appear before it through counsel. On questions
purely of law, the Court may ask prominent legal minds to advise them as
‘animus curiae’ or friends of the Law-court. As far a feasible, the Court

mmwmummmmm

The President's Reference of 4th July, 1995

In essence the President of Bangladesh has asked the Appellate
Division of the Supreme Court for their opinion on;

i)  whether the walkout and non-return to Parliament by all the
opposition parties be construed as 'absent’ from Parliament?

ii} whether the boycott of the Parliament means 'absent’ from
Parliament without leave of Partiament resulting in the vacation
of the seats?

ili) whether ninety consecutive sitting days be computed excluding
or including the period between two sessions intervened by
prorogation of the Parliament? and,

iv) whether the Speaker or Parliament will compute and determine the

period of absence?

Vacation of Parliamentary Seats
Since the main issue of the President's reference is whether the seats of
the absent MPs are to be vacated, we may like to take a look at the
relevant provisions of our Constitution and compare them with the Indian
Constitution. Article 66 of our Constitution describes how a Member of
Parliament would be disqualified and Art. 67 describes how a seat is
vacated,

Art. 67(1) A member of shall vacate his seas—

(a) if he fails. within the period of ninety days from the
date of the first of Parliament after his
clection, 0 make and subscribe the cath or affirmation
prescribed for a member of Parliament in the Third
SChedule:

Provided that the Speaker may, before the expiration
of that period. for good cause extend it;

(b) if he absents from Parliament, without the leave of
Parliament. for ninety consecutive sitting days:

"If Both Sides are Sincere
it 1s Possible to
Overcome Tangles'

An Interview with the Vice Chairman ol’
Bangladesh Bar Council by Chapal Bashar

Shamsul Huq Choudhury, Vice

Chadrman of Bar Council
has said that there should be an im-
mediate v between the

two leaders — Begum Khaleda Zia
and Sheikh Hasina — to solve the po-
litical crisis for a disaster.
Choudhury, an lawyer of
the country, believes that the consti-
tutional provisions cannot be con-
sidered as obstacles to settle the po-
litical disputes. "Constitution is for
the people, people are not for the
constitution”, he said adding, "
tangles should not be made -
ﬁﬁ:ﬁltrinthemﬁmﬂﬁnd
In an interview with The Daily
Star, Advocate Choudhury expressed

hisvmahwtlheongmngpolitkal
and constitutional crisis created over

Upposition's demand for conducting
clections under a non-partisan care-
taker government.

Besides holding the highest
elected position in the Bar Council,
Choudhury is also the chairman of the
Coordination Council of the Bar As-
sociations of Bangladesh. He played
a significant role in the lawyers'
movement for the inde-

pﬂu:lcilgh Etnfjmdmhgﬂt late

Well-known as an

Choudhury bitterly l:ritlciscdboth
the government and the o elections under a caretaker govern-
for their uncompromising attitude ~ment — Choudhury said, "it will also
towards a political issue which could be possible if they (ruling party and
be casily settled through rapproche- Opposition) want to do it." *
ment. "They have pushed the nation Elaborating the point, he said
into a chaotic condition for which that both sides should come to ap
the country's hard-carned democracy agreement first and then it could be
is now at stake and this situation will apmbyﬂup-hnilh
only benefit undemocratic forces,” not possible in the

nppodhﬂl‘:,

cause it makes the judiciary contro-
versial®, he said emphatically.
When asked to suw
solution to the ongoing
well as constitutional crisis, Choud-
hury said, "an and con-
sensus on the disputed issue is the
prerequisite for a peaceful solution.
l[d:cyfandul,kﬁlmw'ﬂﬂ
be a problem to overcome. We will
find out the way."

Giving his opinion about amend-
man, ment to the Constitution — if re-

quired {o pave the way for holding

he maintained. due to absence
Choudhury said that the two sides then the holding of elections under an
will have to find a solution of the wmmhrﬂﬁdb’ﬁ
problem since ‘they themselves have next parliament.
created it.' "Post-facto ratification is, of
"Politicians should solve the po- Eﬂlll'st, by the parliament”,
litical problems in a political way, » adding, "If both sides
And the problems should not come ﬂt!ﬁlﬁt‘rﬂﬁh possible to overcome
into the arena of the court of law, be-  any tangle."”

(€) upon a dissolution of

(d) if he has incurred a under clause (2) of
article 66: or

(¢) in the circumstances specified in article 70.

(2) A member of Parliament may resign his seat by writing
under his hand addressed to the Speaker, and the seat
shall become vacant when the is received by the
Spgaker or, if the office of Speaker is vacant or the
Speaker is for any reason unable to perform his
functions, by the Deputy Speaker.

The hﬂuntmmtlmuunhmmﬂummhmmhﬁ;m
provisions, but allows more flexibility in
wmm&w&mﬂmm
{zjmapmmﬁmhmﬁgmmmﬂhﬂhuh
. State Legislatures. Since we only have one Parliament,
does not have this clause, Hnwﬂtrithchuﬂ[j]md{i]dln 101
which are relevant to

Art. 101(3) If a member of either House of parliament —
a)  becomes subject to any of the disqualifications
mentioned in clause (1) or elause (2) of article 102, or
b)  resigns his seat by writing under his hand addressed to
the Chairman or the Speaker, as the case may be, and his
rcsagnmisthnedhytht{wurﬂtm

as the case may be,
become vacant:

his seat shall
Provided that in the case of any referred to
in suh—clz.u;: 352 if from infnrmnthﬁ received or
otherwise making such endguiry as he thinks
the(:haimunurthtslreakenuth:mm: .
satisfied that such resignation is not voluntary or
genuine, he shall not accept such resignation.

(4) If for a period of sixty days 2 member of either House
of parliament is without permission of the House absent
from all meetings thereof, the House may declare his
scat vacant:

Provided that in com the said of
days no account sha]lpbl:ﬂnsuhm nfanrwpﬂhd “ﬁ-‘lﬂ

which the House is prorogued or is adjourned for more

than four consecutive days.
Absence from Parliament ’
The main difference between the Constitution and the

Indian one in regard to absence from Parliament is that in the case of
Bangladesh the scat shall become vacant whereas in the Indian case, the
House may declare it vacant.

Resignation
According to HV Seervai "in the absence of any restrictions imposed by
law, a resignation takes effect from the time it is communicated to the
Wm.ﬂrmﬂmmhmmﬂ

a) "the President can resign his office by writing under his hand
addressed to the Speaker” (art. 50 (3) Bangladesh Constitution),
b) the Prime Minister 'if he resigns from office at any time by
his resignation in the hands of the President” (Art. 57 (a) ibid).
¢)  the Speaker "if he resigns his office by writing under his hand
delivered to the President” (Art. 74 (2) (d) ibid).
d)  “aJudge may resign his office by writing under his hand addressed
Aot “{M%(E}%MMMMH
¢) A Minister "if he resigns from
hands of the Prime Minister for submission to the Pregident” (Art.
58 (1) (a) ibid).
There are only two conditions to be fulfilled before the resignation of
Mdmmﬂmmmmm—@u

dmmuhtamm&nhmd[sbmﬂd iﬁm
and the writing must be communicated to the s The

Constitution does not provide for any
In India, however, experience showed that by extra-constitutional
agitation, members of Legislatures were coerced into their seats,

and so the Constitution (33rd Amendment) Act, 1974 was enacted
introducing the proviso to Art. 101 clause (3) (b) as we have shown above
in italics. The effect of the 33rd Amendment was to add one further
condition which had to be complied with before the resignation took
effect, namely, that the resignation must be accepted by the Speaker. This
acceptance is not a mere formality as the Speaker hasan not to
accept the resignation if he is satisfied that the was not
voluntary or genuine. However, if the member demonstrates that his
mhmwmuwh-ﬁwh-
accept it no matter what the cause or reason for the resignation may be.
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