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The Dlsturbmg Trend

Internecine feud in the Jatilyatabadi Chhatra
Dal (JCD), the student winli of the ruling
Bangladesh Nationalist Party (BNP), has once
again vitiated the education atmosphere of
Jahangirnagar University. For two consecutive
days the two feuding groups unleashed a reign of
terror on and around the JU campus. Divided on
the lines of local and non-local brands, the JCD
cadres have freely used firearms, crackers and
other lethal weapons in turin
fighting each ather
Eﬁl:ls ghting for superiority held the law of the
land in contempt and, at the same time, showed
total disregard for the university authority to-

ether with the government.
& This is a most disturbing trend all the student

wings of the country's litjcaj es are heir to.
But when the student factions Df the ru party
resort to open wieldin ﬂf different types ol arms
— and that too at such a level — there is no mis-

taking the message that the in r has
given rise to seﬂgus questions about mg sin-
cere in establishing the rule of law. Power with-
out responslhility is demonic and without proving
one's respect for and unfailing adherence to law
one has no right to ask compliance for legal pro-
visions from others. Over the years, the JCD has
been blamed for violence not only at the JU cam-
us, but also in different educational institutions.
%'u: Jatiyatabadi Jubo Dal and the ruling party it-
self are nut immune from internecine fighting ei-
ther. Only the other day. a rift in the BNP in
Khulna brought two groups to fall at each others
throat. Opinions ought to differ but that does not
warrant indiscriminate use of firearms and other
weapons to settle the score. resorting to such
angsterism, the ruling party s organs not only
ualify themselves to be responsible compo-
nents of the organisation ruling the country but
also find themselves relegated to the rank of terrorists.
It is exactly at this point the government faces
the hard choice of getting rid of the bad blood by
a painful operation or of allowing the rot to
spread in the whole body. In this situation the
government may appear to be condoning the
crime — by default or otherwise. It is unbelievable
that the government can do nothing when the
feuding factions continue to occupy university hall
for days together by sheer fire-power. If such a
e-scale use of arms cannot be punishable un-
der the Anti-terrorism Act then what else will bc'?
In fact, the crux of the problem lies here.
overnment serious enough ought to deal wi
%hls campus problem with sincerity and firmness
of purpose. The country's political es have
always backed out from making a decisive move
t the armed cadres. In a democratic setﬂla.
onus of making that crucial move certainly
lies on the elected government. On this count,
the BNP government has so far failed to take the
lead and prove its credibility as the supreme
u holder of law and order. Rather, the incidents
e the factional fighting between its student
ﬁll':lv in Dhaka University or Jahangirnagar
ersity, sends an ominous for other rival
student parties in particular and for the anti-so-

in general.
| pens as a consequence is people's
| dles in the government's inten-

tion and ability to establish the rule of law. Any
ernment determined te establish the rule of

law must bring its own house in order first and its

legitimacy will largely be decided on this question.

Palliatives wouldn't Do

government is 'actively contemplating' set-
gzﬁ]up English language training institutions in
of our 64 district headquarters. esh
is a land where nothing surprises and nothing
shocks. Nothing happens here out of the ex-
pected. Or conversely, whatever happens here is
unexpected, so much so that its citizens have
--lnng given up nurturing any kind of hopes and
tations. The above piece-of information at-
trl uted to the Education Minister and published
in Tuesday's Daily Star discomfited many who
were hard put to it to rationalise the weird mes-
sage. Some thought this was being done to help
the sizeable population of skilled manpower or
intermediate-range technical pe?le having good
openln%_s abroad ut handicap by a miserable
grasp of English. No, that wasn t the idea.

These institutions, whatever their status and
level of education to be offered by them, are to be
charged with 'imparting education on English to
the school and college students'. This is so far the
most open admission of the abject failure of uur
schools and colleges as far as teachlng of Engli
as a foreign lgzﬁuagc was concerned. One thuu
our educatio authorities would have done well
to go into the question of this costly
arriving at effective ideas of how to make this gap up.

Education Minister Jamiruddin Sircar told a
British NGO chief who called on him the other
day that 'English has been made a compulsory
subject from class one to the degree level to im-
prove the system of teaching and make students
sound in English'. Even er discounting the
ineptness of the agency newswriter's e it
is all too clear that making it compulsory all the
way from the lowest to all but the highest level of
education hasn't either helped much in making
the students 'sound in English'. Why this fantas-
tic step has also failed to deliver? How can we be
certain that the new institutions, one for, say, ev-

ery five colleges and a hundred schools, can each
help 10 to 20 thousand pupils improve upon
their command of English?

A whole elaborate and direct system of educa-
tion involving 14 years of teaching is very evi-
dently failing to enable the pupil to express him-
self or herself correctly in English even for the
length of a few sentences. Why is that so? How
has this impossible pe
sible? Is there snmethln%:mnrt left on this game,
namely government-run ish language institu-
tions, tu add to the mystery uf that performance?

The industrially developed nations, be it Japan
or Germany, Russia or France
aspirants for higher education to take a one-year
course in the native language. Our 14-year
schoo in English does not add up even to the
level of those taking that one-year course. This is
unbeatable as a case of wastefulness and ineffi-
ciency, wrong planning and a total lack of ac-
countability in the organisation-to-output rela-
tionship.

The gnvemment must find an answer to wh
students, even at the end of full 16-year school-
mdg do not turn up as language proficient truly

ucated nple even in Bengali? The answer
would eas ly to the case of English. The ac-
tion is nee ere and only after that answer is
home. Piecemeal and ad hoc palliattves for educa-
tional problems should be avoided at all cost.
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The Status and Rights of Judges in South Asia

by Dr Kamal Hossain

N the countries of the
South-Asian Region which
prior o 1947 had been
part of the British colonial
system (Bangladesh,K India,
Pakistan and Sri Lanka). the
tradition of judicial indepe-
ndence was substantially deve-
loped even prior to indepen-
dence. Post independence
constitutions thus included a
number of provisions designed
to uphold, safeguard and fur-

ther strengthen the indepen-
denice of the judiciary.

Appointment of Judges

The power of appointment
of judges in India and
Bangladesh (and some of the
other countries in the region)
vest in the President but the
President before exercising
the power has a duty to consult
the head of the Judiciary. the
Chief Justice. This is required

in some cases by express pro-

vision in the constitution and
in others by constitutional
convention and practice which
has been observed over
the years. Throughout the long
period L'lf Hﬂﬂih rule, although
the Governor General had the
power to appeoint the Chiel
and | of every
High Court he had always con-
sulted the Governor who In
turn consulted the Chief

Justice of the High Court, and

invariably the advice given by

Justice was accepted
by the Gpvernor General.
Writing about the judiciary
in Pakistan their former acting
Chief Justice had written that:
“The appointment of...

Supreme Court Judges ... is

made by the President who is
to consuit the Chiefl

Jult.in: 1 know at least one oc-

casion where President ap-
pointed the judges: of the
Supreme Court against the ad-
vice of the Chief Justice. This
cannot but undermine the in-
dependence of the judiciary. |
cannot think of any reason
which could justify the
President in rejecting the ad-
vice of the Chief Justice.”
Chief Justice Amin Ahmed,
who was the Chief Justice of
the Dhaka High Court both
prior to and during the 1958
Martial Law had recorded in
his book that no appointment

wWas

Martial Law or post-Martial

Law period without prior con-

sultation with him. In every

case his recommendation was
respected by the President. He

HIS vyear's celebrations

for the 15th anniversary
of the Islamic revolution

in Iran will be muted. There

will be no loud music, and
certainly no dancing. Such
expressions of earthly happi-
ness are generally forbidden in
a state run by theologians.
Instead, there will be cém-
petitions to discover who has
learned the most tracts of the
holy book of islam. or who has
mastered the finer points of

{ Islamic theology. Prizes will

include a pilgrimage to Mecca.

At the same time, observers
sense a degree of half-heart-
edness in the planned celebra-

| tions, as if there is official
.recognition that the achieve-

ments of the revolution fall far
short of expectations.

This is certainly the unmis-
takable message between the
lines of reports in the press,
which Is subject to heavy cen-

sorship and was recently criti-

cised by President Akbar
Hashemi Rafsanjani.
"1 become really worried.”

he said at a Friday prayer .~

meeting in Tehran, "when I
see some proven revoluti
individuals in our country use
statistics to depress the
morale of the nation without
justification. Foreign radios
such as the BBC, the Voice of
Israel and the - Voice of
America then repeat such
statistics and double the de-
spair of the people. This is a
major sin.”

The President said that the
state would easily survive the
present financial crisis, caused
by low oil prices. "If a factory
was guing to take us two years

also mentions the case where
in the British period a judge
had been appointed against the
recommendhtion of the Chief
Justice. The Chief Justice had
in that case declined to assign
any work to that judge.

The practice in Bangladesh
has always been to consult the
Chiefl Justice before any ap-
pointment (o the Supreme
Court. This was expressly re-
quired by the express provi-
sions of Article 95. Even alter
Article 95 was amended the
practice has continued to he
observed during every succes-
sive administration including
those of President Sayem,
President Ziaur Rahman and
even during the Ershad period
when the independence of ju-
diciary had ,otherwise been
seriously assailed.

The appointment of judges
announced on 4 February.
1994 was the first example of

Constitution to b o xervised in
a responsible janner it is
necessary for the appointing
authority o consull the Chief

Justice wha is in a position to
provide an objeclive and in-
formed assessmen! about a
lawyer or a person who has
held a judicial post. since he is
in a position to evaluate |heir
periormance. It is inconcelv-
able Lhat the power ol ap-
pointmeni can be responsibly
exercised without the benefit
of such consultaiion with the
Chief Justice arned ohnaining an
objectives evaluation of
prospective candidates for ap-
pointmemnt as judge.

In England., (he Lerd
Chancellor's office consults not
only judges bul senior mem-
bers of ihe har and others who
may be in a position to provide
reliable information regarding

The

the High Cowurt to which he
originally agreed to be ap-
pointed to another Court,
if he decides cases the
Government or delitvers judg-
ments which so not meet with
the approval of the executive.
That would gravely undermine
the independence of the judi-

ciary for the High Cougt judge
would then be working con-
stantly under a threat that if he
does not [all in line with I:he

to a far-offl High Court .. This
would not only have a demoral-
ising effect on the High Court
judiciary. but it would also
shake the confidence of the
people in that administration
of justice in cases where the
Government was party.”

The majority judgment of

udgmmt are reproduced be-

(1) ). (B.C Art.
Original) and by Constitutional
convention.

fbl Judges of the High Court
hold their tenure not at the
pleasure of the President but
till they attain the age of 62

217 (1) (S.22002). G.I
B.C Art. 96-65

practice in Bangladesh has always been to consult the Chief Justice before any appointment to the
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appointment- of judges without
consultation with the Chief
Justice and thus marked a de-
parture f[rom time-honoured
tradition and practice which
during different periods have
been secured by express con-
stitutional provisions or by
constitutional convention and
has been scrupulously ob-
served. It is. therefore, ex-
pected that any appeintment
to be made to the Supreme
Court must be done after con-
sultation with the Chief
Justice. This is so because the
power of appointment of
judges conferred by the consti-
tution carnnot be exercised ar-
bitrarily or whimsically or by
way of personal or political pa-
tronage but based on an objec-
tive assessment of the
demonstrated competence,
standing, integrity and reputa-
tion based upon the perfor-
mance of a lawyer or member
of the judicial service who is a
candidate for appointment as
judge. Under Article 95 of the
Bangladesh Constitution any
lawyer who has been an advo-

cate ol the Supreme Court for
not less than ten yeirs or has

held judicial office 1or notl less -

than ten years in Bangladesh
and is a citizen is eligible to be
appohiled a judge. Thus. it is
evident thal for the power of
appointment under the

the professional performance
ol prospective camlidates for
judicial offite, In the United
Stales. judges have o undergo
scrutiny by the Senate
Judiciary Committee in order
to ensure that they possess the
necessary qualifications and
their career and personal lives
can stand up to public serutiny.

Under the Indian
Constitution. the President is
required to consult the Chiefl
Justice, other judges ancd cer-
tain other (unctionaries with
regard o the appointment of
judges. '

The consultation require-
ment has been judicially con-
sidered in India in the context
of transfer ol judges under
Article 222 of the Indian
Constitution, which requires
transfer to be made after
“consuliation”. In the judg-
ment ol Bhagwati J, he held
that a power to transfer with-
oul conseni was subversive of
the independerice of the judi-
cliary.

“If the power ol transfer
could be exercised by the ex-
ecutive and the High Court
judge could be transierred
without his consent. il- would
be a highlv dangerous power
hecause Lhe executive would
ihen have an unbridled power
o inflict injury on a High Court
judge by transferring him from

the Supreme Court held that
Article 222 did confer a power
Lo transfer a judge without his
consent, laying great empha-
sis, however. on the fact that
“the President, has no power
to transfer a High Court Judge
for reasons net bearing on a
public interest but artsing out
of whim, caprice or fancy of
the executive or its desire to
bend a Judge to its own way of
thinking” and that consultation
with the Chief Justice must be
“a real, substiantial and effec-
tive consultation based an full
and proper materials placed
before the Chiefl Justice.”

The Constitutional

safeguards of the
independence of the
Judiciary

The constitutional provi-
sions made in the Government
of India Act, 1935, were car-
ried over with further im-
provements in the post inde-
pendence constitutions. The
“constellations of provisions”
which served as,”hands off
judges” clauses in the Indian
Constitution (and other post-
independence constitutions)
have been succinctly sum-
marised in a recent judgment
of the Indian Supreme Court.
The relevant peortions of the

Legislative A-clngly: (Sec 19
(1). G.I Act, 3) (B.C Art 89).
id) The pensions of High
Court Judges are charged on
the Consolidated Fund of India:
Art. 112 (3) (d) (i) [Sec. 33).
Their pensions are not subject
to the vote of Parllament (Sec.
34 (1), G.I Act, 35). Further,
under Art. 221 (2), “neither
the allowance of a judge nor
his salaries in respect of leave
of absence or pension are to be
varied to his disadvantage afier
his appointment™ (Art. 221,

 proviso, G.1 Act, 35) (B.C Art.

147). Since the salaries

payable to the judges are pre-

scribed by Schedule 11 of the
Constitution, they could not be
varied without an amendment
of the Constitution.

(e} Article 221 prohibits a
discussion in the Legislature of
a State with t to the
conduct of his duties (Sec. 40)
(1) G.1 Act, 35).

(f) Article 215 confers upon

the High Court a power to pun-

ish for contempt of itself.

(g) The provisions of Article
211 show that the judges are
protected from criticism of
their judicial acts from the
Legislature which is a political
assembly, and the provisions of
Art. 215 show that the High

Court has power to protect it-
self against interference in the

Pious Poverty Marks 15 Years of Islamic Iran

by Hazhir Teimourian

Fifteen years ago the Middle East's most populous nation overthrew its monaréftj ‘and '

replaced it with an Islamic theocracy. As Iran celebrates the anniversary (on February 11)
amidst economic difficulties, Gemini News Service reviews the state’s successes and failures
and investigates whether 15 years’ experience of government has tempered the fervour of

the revohttwnaries

-

to build, now we'll build it in

five years. We can live with
that." he said.

But even apart from the ob-
vious implications of such eco-
nomic slowdown for unem-
ployment, the true extent of
which is unknown, the general
prospects for Iranians appc:ar
M
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Greater Sylhet
Sir, Due to long deprivation,

injustice and sufferings
gone by the people of
Sylhet area demand for a
Division has gathered momen-
tum recently. Greater Sylhet is
the most resourceful area in

under-

| the country. But educationally

its position is only second
from bottom that is just above
Chittagong Hill Tracts. Seo far
employment is concerned,

| representation of grater Sylhel

area in Govt and Semi-Govt of-
fices presenis no better pic-
ture.

Resources are being trans-
ferred from greater Sylhet to
rest of the country at a far
greater scale than that from
erstwhile East-Pakistan to
West-Pakistan. People of
greater Sylhet feel that if a
new administrative division is

created, probably their lot
would improve. But I pe_rﬁonw
ally feel that will have very lit-
tle impact on development
work of the area.

To attain real improvement
in the life of the people of that
area, a separate province with
control over its resources, for-
eign exchange earning’ etc is
more appropriate. This will
have some immediate impact
on living standard of the peo-
ple. There is so much resource
in the area that if control over
the resource is established,
per capita income would be
doubled immediately. Huge
foreign exchange earning of
the area will give a tangible

 boost to industrial develop-

ment. Backward communica-
tion of the area can be im-
proved a lot local level

planning. ; of Sylhet
airport into an international

While the country had virtu-
ally no foreign debt in 1988 at_
the end of the eight-year war
with Iraq, it is now groaning
under a burden of some $32
billion. Of this, about $8 billion
are arrears that the state can-
not meet.

A top Western banker said
that he was advising his clients

one will l:nablc biggl:r aircral't
to land there and will reduce
the sufferings of thousands of

wage earners. These are only a

~ few fields to be cited.

May 1 therefore, ramtutmu'
government, par

'mdpubllclendeﬂtupnnder

over the matter dispassionately
and do something concrete in

this regard.

Zaidi Ahmed Jafri
Fulbari, Sylhet

Harassment

Sir, May | draw.  the atten-
tion of Dhaka Metropolitan
Police authority to how | was
harassed by a police sergeant
in frent of the Bangladesh
Bank traffic island on the 30th
January while going to Sylhet
by a microbus at about 7-30
am. The police sergeant, may
be an S | or ASI slopped my
vehicle by raising hand and
wanted to examine the docu-
ments of the vehicle. In good
faith | gave him all the papers.
There was nothing wrong in
the documents — but the
sergeant, after examining the
papers, asked me to wail by
the road side. As there was no

not to do, business with Iran.
Russia recently announced that
it had postponed the sale of a
third submarine to Tehran be-
cause it could not pay.’

Nateq Nouri, the Speaker bl
the Majlis (parliament), has
predicted that foreign cur-
rency expenditure will have to
be cut by more than one-third
in 1994.

"If the present trend in the
devaluation of the rial contin-
ues,” said the director of the
Foundation for the Deprived,
the state-owned charity which
is one of the biggest industrial
employers in Iran, "most in-
dustrial and economic estab-
lishments will go bankrupt
S

Mahmoud Ahmadpour was
referring to the fact that, over
the past 15 years the currency
has declined from 80 rials to
the dollar to 1,800 rials to the
dollar.

According to the govern-
ment's own figures, the aver-
age standard of living has fallen

-more than 50 per cent since

the revolution, while the popu-
lation has risen from 38 mil-
lion to about 60 million.
Hliteracy rates have gone up,

health levels have dmpped

faull I wanted the documcntu

back. I also told him that | was
to drive a long way. But the
sergeant instead of returning
the documents then ordered
me in a harsh tone to wait by
the road side. I refused flatly to
comply with his order as there
was no reason to keep me
waiting for the documents. An
altercation then followed and |
became a hostage in the hands

. of the police sergeant. By the

time a few passersby gathered
who wanted the sergeant to
return the documents of the
vehicle without causing urther
harassment and the sergeant
had to return the documents.

May | request the Police
authority to enquire the above
complaint and recurrence
of such incidents whi¢h are
simply acts of excesses.

138. Housing Estate. Sylhet.

Bosnians and
Palestinians

Sir, What a great tragedy,
injustice and sorrow it is that
in this modern civilised world,
where universal declaration of

human rights, days of reason-

Nor have Iranians achieved
the political [reedoms for
which they yearned under the
Shah. Iran was then a one-
party-state, as it is today.
Although all political parties
are banned, the ruling clergy
constitute a real, though invis-
ible, party.

In addition, the population
has lost most of its former so-
cial freedoms. such as family
visits to the beach. There is
pressure from Islamic mili-
tants for segregation on public
transport. Watching foreign
television programmes and
films is a punishable offence.
though a thriving market has
developed for illegal satellite
dishes.

Abroad,; the country suffers
from diplomatic isolation as
severe as when Ayatollah
Khomeini ' died in 1989,
Despite President Rafsanjani's
successful manipulation of the
Lebanese Hezbollah to free its
Western hostages, Iran itself
continues to be accused of ter-
rorist acts in the West. One ex-
ample is the present row be-
tween Switzerland and France
over the decision hv Paris to
release two suspected lranian
tenuriﬂts instead of extradit-

—

ing, arguments, jurisprudence
and logic are supposed Lo pre-
vail, the Palestinians have been
turned into strangers and cap-
tives in their own homeland
and the foreigners and immi-
grants from distant lands now
settled in there have become
the owners and masters of
Palestine.

Similarly the Serbs are car-
rying out a reign of terror
against the Bosnian Muslims
rooting out and killing hun-
dreds of them in the name of
ethnic cleansing and building
up a gargantuan empire in
Europe.

While the Palestinians and
the Bosnian Muslims have been
following a ‘live and let live
policy’ some Israeli and Serb
leaders are indulged in inborn
wickedness, (reachery and
turpitude are threatening the
world peace. The historic
Israeli-PLO peace accord

' signed in Washington appears

to have been jeopardised due
to backing out by Israel from
her promise to complete the
military withdrawal from Gaza
and Jericho by December
13.1993. The Bosnian peace
talks in Geneva also have
ended in failure several times

course of the administration of

Eii'“

cotne.
Under the

for a Chief Justice or a Judge
of the High Court emplasises
Lhe . absolute necessity for ju-
nce il the oath

that he will perform the duties
ol his- office "without fear or

favour, affection or illwill".
These words have added
to the form of the 's oath

prescribed by the G.i Act. 35,
Schedule IV. 2 (B.C Art. 148:

Third Schedule).

Article 229 (B.C Art
which provides that awntht
ments of officers and servants
shall be made by the Chief
Justice or such other judge or
officer as he may appoint.

(k} Article 50 [B.C Art 232),
which is a directive ol State
Policy, directs the Siate to
take steps to separate the ju-
diciary from the Executive in
the public services of the
State, thus emphasising the
need of securing the judiciary
from interference by
Executive. These do
not stand alone. Chapter V of
part Vil of the Constitution
deals witl High Courts in the
States. Chapter IV deals with
subordinate courts and Articles
233 and 235 (B.C Articles 114-
116), which as judiciary inter-
preted provide that in respect
of promotion, transfer and dis-
ciplinary action, the subordi-
nate judiciary are under the
full control of the High Court
and not of the executive gov-
ernment in erder-lo secure ju-
dicial independence.

(End of part one -

The author is a senior advo-
cate of Supreme Court, Vice-

Chairman of the Bangladesh
Bar Council, and President of

Gono Forum.

ing them to Swilzerland.

Olher suspected Iranian
intelligence agents will soon
go on trial in Germany and,
perhaps, France for the assas-
sination of a Kurdish leader i
‘Berlin and the 1992 kmm{lﬁ
Paris of the [ormer Iranian
prime minister Shahpour
Bakhtiar.

From the point of view of
the rulers, the record is not
one of complete failure. The
regime lacked political experi-
ence when it came to power,
facing international isolation
and a Western-backed Iragi in-
vasion, and has lost the re-
spect of many Iranians. Yet it
has congglidated its hold. But
even though all opposition has

been crushed and exiled fig-

ures have either died. been as-
sassinated or failed to forge an
organised following inside the
country, the royalist camp is
still strong.

Perhaps the greatest failure
of the 1979 revolution has
been its inability to initiate a
religious reformation, even
while it was still popular and
had a charismatic leader such
as Khomeini. '

The Ayatollah certainly had
the power to free the faith
from its seventh-century
Arabian outlook to make it
more suited (o our time.
Instead, he pushed Iranian
women back into the home
and established anotiher dicta-
torship. A rare opportunity for
hlnrn was lost.

+ HAZHIR TEIMOURIAN is
the Middle East specialist of
The Times,” London.

due to mockery and aggressive
policy of some Serb leaders.

Palestine is the homeland
for millions of Arabs since the
8th century AD and Lhe
Muslims are born. brought up
and settled in Bosnia since
twelfth century. If the Whites
(former Europeans) who are
settled in South Africa for the
last 200- 30C; rurﬂ:l T.tysun::
proudl aim C u
‘Africa Zaprt}“;r motheriand, the
Americans and the Australians
(the former people of Europe)
who are living in the USA and
Australia for the last 300-400
years can call the USA and
Australia as their own coun-
tries respectively, under what
canon of law or ment are
the Palestinians and the
Bosnian Muslims denied of
their citizenship, human rights
and freedom.

It is time we all must re-
alise that ‘justice is delayed.
justice is denied’ and, simulta-
neously, people all over the
world should stand by the side
of the Palestinians and the
Bosnians to alleviate their in-
human sufferings without fur-
ther delay.

O H Kabw
Dheabont



