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IN THE SENIOR SPECIAL
TRIBUNAL., DHAKA.
House No. NE(E)-9. Road

No.50,

Gulshan Model Town,
Dihalea.

Present: Mr Mohammad
Habtbullah.

Senior Special Tribunal,
Dhalaa.

?eh] Tribunal Case No.
60 of 1991.
The STATE-Versus- 1.

Hussain Mohammad Ershad,
Former President of

cused. Charges u/se 19{a) and
19{) of the Arms Act,
1878 read with Special Powers
Act, 1974.

law; 3. Mr Yusuf Hossain Hu-
mayun, Advocate; 4. Mr Sk
Reazul Karim, Advocate.

Judgement

Delivered on Wednesday the
June 12, 1991,

The Case of the Prosecu-
tion:

1. The present Arms Case
arosc out of the mr lodged
by Mr Shamser Deputy
Commissioner of Police
(Nerth), Dhaka Metropolitan
Police, on 5.1.91 nst Hus-
sain Muhammad Ershad, the
former President
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detention vide Home Min-
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adequate guard
protection of the Sena Bhaban.
On 13.12.90 the Ministry of
Home, Govt. of Bangladesh, by
its Order No.
Home/Pol/1/955(8) dated
13.12.90 incorporated in the

said Board two more members,

namely, Mr AT A M [smail, a
Metropolitan Magistrate and
Mr Shamser Alam, the present
informant.

4. On the same day on
13.12.90 at about 3 pm this
Board visited Sena Bhaban and
opened the seal and lock of
two of the rooms and delivered
some wearing apparels to Mr
Mustafizur Rahman, husband of
the sister of Mr Ershad’s wife.
Mr Mustafizur Rahman, as a
representative of Mr Ershad,
was also a member of the said
inventory board. The rooms
were again sealed up.

5. On 15.12.90 the Home
Ministry under its Memo No.
Home/Pel./1/911 dated
15.12.90 formed an “8-Mem-
ber Inventory Committee”
with Mr Azizul Huq Bhuiya, the
Chief Metropolitan Magistrate,
Dhaka, as its Convenor to re-
place the former Committee,
The duty of this Committee
was to prepare the inventory of
the articles of Sena Bhaban and
to dispose them. This Commit-
tee took over charge from the
former Committée on 15.12.90
and started preparing the in-
ventory on 22.12.90 and sub-
mitted its report to the Home
Ministry on 29.12.90.

6. This Committee, during
the course of preparing the
inventory on the spot of vari-
ous articles at Sena Bhaban,
among other things got a good
number of arms and ammuni-
tions with and without licence
as mentioned is its report

" which the Committee submit-
ted on 29.12.90. The following
among them were the arms
and ammunition for which

there was no licence: a) 1{one)
9 mm pistol, No. 0313103078
with 100 live cartridges. 'b)
2(two} 7.65 mm pistols No.
31511109 and No. 31521952
with 75 live cartridges. (c)
lione) pistol 0.22 bore. (d) 4
(four) DHBL Guns-12 bores.
No. 08238 of B

. Japan, No. 200054 ]
made in Brazil, No. 67461 and
No. 306639. (e¢) 11{eleven

cartridges of 30-06 Rifle. (f)

Arms -

12(twelve) .32 bore cartridges.
fh) A total of 375 live car-

of different bores and
cali including the above
ones.

7. The further prosecution
case is that of the above arms
and ammunition excepting the
above 11 round cartridges of
30-06 rifle the rest were
handed over by said Mustafizur
Rahman who was at once a
representative of Mr Ershad,
the accused and member of
the said Inventory Committee
saying that the mother-in-law
of Mr Ershad removed several
trunks of articles from Sena
Bhaban on the eve of re
of Mr Ershad and his family
from the Sena Bhaban and in
one of such trunks the above
unlicensed arms and ammuni-
tion along with other licensed
arms ammunition were
found and that Mr Ershad told
that for the above named arms
and ammunition he had no li-
cence. Mr Mustafizur Rahman
handed over them to the In-
ventory Committee on
24.12.90 at Sena Bhaban.

8. The further case of the
prosecution is that the ac-
cused, the former President,
had been knowingly keeping,
controlling and possessing the
said arms and ammunition.

9. On the above prosecution
case the police took up inves-
tigation, examined witnesses,
scized the arms and ammuni-
tion, prepared the seizure list
and I?Jund prima facie case
against the accused and then
submitted the charge sheet re-
ferred to earlier.

The Charge:

10. The case was than
transferred to this Senior Spe-
cial Tribunal who took cogni-
sance and framed charges
against the accused on 19.3.91
under sections 19(a) and 19 (f)
of the Arms Act, 1878 triable
under section 26 read with

3 of the schedule of
the Special Powers Act, 1974,

The Defence Case:

11. On the above charge be-
ing read over he pleaded not
guilty and claimed to be tried.
From the trend of cross exam-
ination, his statements under
section 362 Cr. P.C. and the
DWs. adduced the further case
of the defence is that the arms
in question were presented to
him mthc President of Iraq
while visited Iraq and that
be committed no offence as
under the charge framed
against him because being
President of the country he
was exempted from holding k-
cence for the above nrms.gand
ammunition. His further case
is that the above arms and
ammunition when presented
to the Inventory Committee on
24.12.90 that amounted to
surrender of the arms within
the period of amnesty declared
by the Government. The fur-
ther ease of the defence is that
the present criminal proceed-
ing against him is not main-
tainable under articles 52 and
53 of the Constitution of
Bangladesh. [t is also the de-
fence plea that the present
criminal proceeding is with a
pelitical motive and thus moti-
vated. ;

Points for Consideration:

12. On the above prosécu-
tion case, the charge framed,
the plea of innocenee by the
accused and the plea of the

-defence case indicated above,
. the following points are taken

up for determination in this
t: .

. 1), Whether the present

criminal has been

institu with a political mo-

tive and as such mala fide ?

2) Whether the present
ériminal p ng is main-
tainable the accused,
the former President, under
Articles 52 and 53 of the
Constitution of Bangladesh ?

3) Whether the plea of gift
as regards the arms and am-
munition in question is valid ?

4) Whether the arms and:
ammunition in this case can be
considered to have been sur-
rendered by the accused dur-
ing the amnesty period ?

8) Whether the accused as
former President of the coun-
try was exempted from hold-
ing licence for the arms and
ammunition in question ?

6) Whether the accused is
guilty for the charges brought
against him as above ?

Findings & Decision:
The present Arms Case isa
- unique case.

13. The present Arms Case
against the former President
Lt General (Retd) Hussain Mo-
hammad Ershad is indeed a
unique case in the history of
Bangladesh, nay the whole of
Bangladesh Pakistan-Indian
sub-continent, and perhaps in
the known history of the
Presidencies of different coun-
tries in the world.

14. It is a unique case for
the reason that an elected
President, for the first time in
this country, who had to resign
from his office in the face of
violent current of the nation-
vide unarmed people's move-
ment for ;
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E'lnc!pk: of the
supremacy of law.

16. It is once again a
unique case under the Arms
Act as never before, in this
sub-continent, a former Presi-
dent has been put under trial
for an offence under the Arms
Act. This case, therefore, has
an added importance and
gravity. This case is also of na-
tional in the sense
that the whole of nation wants
to know whether the said
former President has, actually
and in fact, by breaking the law
of the land, has possessed
unauthorised arms and ammu-
nition. If. in the result, it so
happens that the charge. as
levelled against the said
former President, becomes
proved, the history of the
country writes a dark chapter
on the high and glorified post
of the President. It will,
therefqre, be a melancholy
chapter indeed. On the con-
trary, if the charge is' dis-
proved, the national history
would be able to avoid a pitiful
chapter as indicated above. So
the trial of the case in the light
of the above circumstances has
added responsibility and as the
senior most District & Ses-
sions Judge and the senior
most Special Tribunal of the
country, | have always tried to
remember this magnitude: and
as a Judge it would be my un-
failing duty to do justice on the
consideration of the facts and
circumstances, the principles
of law as well as the evidences.
on record.

Point No.1: Whether the case is
political & mala fide.

17. The learned Advocate
for the defence, Mr Sirajul
Hugq, has submitted in his ar-
gument that the Arms Case
against Hussain Mohammad
Ershad, the former President
of Bangladesh. is a case with a
political end in view and mala
fide. |

18. The Attorney General
Mr Aminul Huq, in his reply,
however, in the argument has

contended that such an argu- -

ment of the defence is mis-
leading and not based on facts.
- 19. It is no denying a fact
that the former President Hus-
sain Mohammad Ershad has
been put to trial in response to
the demand for trial by the

- people, but such demand was

not for any extra legal offenc -
— it was a demand for trial for
any offence, i committed un-
der the existing law of the land
— and not under any specially

devised law with any political -

motive or design. It is admit-
tedly a case under more than a
century old Arms Act of 1878,
It is further to be noted here,
as the learned Attorney Gen-
eral has put in his argument,
that no political Government
brought the present case
against Mr Ershad, the ac-
cused, nor
lodged the Ejahar, nor any po-
litical person ever deposed as
an witness for the prosecution
in this case. On the contrary, if

we look to the genesis of the.

case, we would see that the
accused lived in Sena Bhaban
from 1976 to the 12th De-
cember, 1990, covering his
entire tenure of having worked
as the President of the country
since 1984 to December,
1990. He resigned from the
Office of President on 6.12.90
on the face of people’s move-
ment and demand for a
democracy and for an end to
the rule by corruption. After

his resignation he continued

to reside in Sena Bhaban up to
the noon of 12.12.90 when he
was shifted with his family to
the House No. 10, Road No. 84
in Gulshan Model Town,
Dhaka, under an order of de-
tention dated 11.12.90 under

=

political person -

Special Powers Act, 1974. This’

order of detention has since

'n in operation. It has sub-
sequently been challenged in
the Hon'ble Supreme Court,
High Court Division and is
subjudice. -

20. Soon after his depar-
ture from the Sena Bhaban in

- the Thana. P.W.

for taking possession of the

. Sena was constituted

on the same date by the Log
Area Commander and the Sena
Bhaban was taken under jts
possession and scaled. On
13.12.90 two more members
were included in that Board
and on the same date at 3-40
pm Board-members visited
Sena Bhaban and found it un-
der seal and protected by
rds. On the |5th Decem-

r. 1990, by an order of the
Ministry of Home, a Commit-
tee was constituted consisting
of 8 members including P.W. 2
as its convenor in place of the
former committee in order to
make an of the arti-
cles to be found at Sena Bha-
ban and for their disposal. The
Committee also included Mr
Mustafizur Rahman as the rep-
resentative of the former Pres-
ident, the accused. Also in-
cluded in the said Committee
were P.W. 7 a Metropolitan
Magistrate of Dhaka, at the
relevant time, and the PW. 3, 5
and 8. This Inventory Commit-
tee during its course of prepa-
ration of the inventory found
the arms and ammunition in-
volved in this case accept

. these delivered to it by Mr

Mustafizur Rahman, brother-
in-law of the accused (husband
of Ershad’'s wife's sister) on
24.12.90 telling the Inventory
Committee, of which he was
himself a member as represen-
tative of the accused, that
those were the arms in a box
and that while the mother-in-
law of the accused took several
boxes from Sena Bhaban to
elsewhere in order to take out
the belongings of the accused
found in one of those boxes
those arms which Mr
Mustafizur Rahman, subse-
quently delivered to the Inven-
tory Committee saying that
four pistols among the arms
delivered had no licence but
belonged to Mr Ershad. It is
further to be available from the
deposition of P.W, 2 that 11
cartridges of 30.06 rifle and
other ammunition as noted in
the Inventory were found at
Sena Bhaban. In respect of the
arms in question in this case
no licence, however, was pro-
duced by Mr Mustafizur Rah-

man_ who told categorically

that Mr Ershad did not have
any licence for that.

2]1. The Inventory Commit-
tee accordingly fell in difficulty
as to what to do with those un-
licenced arms and ammuni-
tion and as such. the convenor

of the Inventory Committee,
Mr Azizul Huq Bhuiya, the
Chief Metropolitan Magistrate
of Dhaka, sought guidance
from the Ministry of Home as
to the number of disposal of
those unlicensed arms and
ammunition. The Ministry of
Home thereupon decided to
Lodge an Ejahar with the con-
cerned Police Station and in-
structed the Deputy Commis-

sioner of Police Mr Shamser

Alam to lodge an Ejahar with
12 Abdul
Hamid Chowdhury, Joint Sec-
retary, Ministry of Home and
Shamser Alam examined as a
court witness have supported
the above contention of start-
ing the present case. Neither
said Joint Secretary nor the
said Dy. Commissioner of Po-
lice are political personalities.
The learned Defence Counsel
did not at all cross-examine
those two witnesses on this

nt. The only suggestion put
ﬁ‘ﬂm Defence Counsel to the
said Joint Secretary that the
present case was instituted

contention of the
Defence Counsel that

present case against the
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sed has been designed po-
:lmh':llylndthmlthﬁnﬁo
is of no substance and accord-
ingly not worthy of acceptance.
Point No. 2

Whether the accused,
former President of
sh is immune from

the present criminal case

- 52 & 53 of the Constitu-
tion.
24. The learned Counsel

for the Defence Mr Sirajul Hugq
has very forcefully submitted in

his further argument on the

analogy of the Engish Consti-
tutional Principles that “The
King can do no . The
accused who was the Pres

of Bangladesh can do no
wrong. For a committed
by the English King or Quieen,
the Government is responsible

and the legal proceedings civil
or criminal can be main-
tained against the Government
and not against the King or
Queen personally. The King or
the Queen of England thus en-
joys immunity from a proceed-
ing before any court, civil or
criminal.

25. So also the President in
our country. contents the De-
fence Counsel. Out Constitu-
tion, in recognition to the
above constitutional principles,
has granted the President and
Vice President of Bangladesh
under Articles 52 such immu-
nity. In the present case, the
accused Mr Hussain Muham-
mad Ershad, having acted as
the President of the country
for the relevant period en-
joyed immunity from any court
proceedings — civil or criminal
and thus the present case is
not at all maintainable. Mr
Sirajul Huq has further argued
that if any breach of law or any
offence at all, has been com-
mitted by the President while
acting as such, for such breach
of law the Government can be
sued or the President can be
impeached under Article 53
of the Constitution in the Par-
liament and no court of law
can maintain a legal proceed-
ing against him.

26. Here at this stage let us
give deep into the inherent
position of a King in his King-
dom and a President in his
Republic. A kingship is an in-
stitution itself. The King does
no derive his power and au- -
thority from his subjects; he is
the source of law and autheor-
ity; power and position; glory
and dignity. He is not fettered
by any constitution unless he
wants to be fettered. He is not
to take oath for his kingship.
S0 he is above the law and be-
yond the reaches of any court
of law in his om.

27. On the contrary, a

President in a Republic, is a -

creation of law i.e. the
Constitution. The Presidency is
an Office to which he is
clected by the people and
aceordingly, the Presidency 'is
not an institution in the sense
the kingship is. The President
in a Republic is the Head of
the State, a symbol of high
honour and dignity and trust of
the people’s hopes and
aspiration under a charter of
agreement — the Constitution.
He is thus to take oath for his
office for the protection and
preservation of law of the fand
within the frontiers of which
he is to fulfil the hopes and
aspirations of the citizens who
are not his subjects. He is to
protect and preserve the trust
reposed in him by his people;
he is to protect and preserve
the law and not to perish and
preserve it.

28. The arm of law of the
land reaches to all its citizens
or in other words, the law of
the land is above everybody in
a Republic. An offended law
chases it offenders. No one is,
therefore, immune from the
clutches of law. realised
such a situation vis-a-vis the
high responsibility of the office
of President and also having
realised the fallibility in the
human character and conduet, -
the framers of the Constitu-

tions in the Republic in order:

to facilitate the execution of
his high responsibility by the
President and to preserve the
high dignity of tﬁe Office of
President, the people have
granted him immunity from

our Constitution. Article 52
reads — 52(1) — without -
udice to the Ar-
ticle 53, a President of a Vice
President shall not be answer-
able in any court for anything
done or committed by him in
the exercise or purported ex-
ercise of the functions of his
office, but this close shall not
prejudice the right of any per-
son to take proceedings
against the Government.

3}. In the light of the

constitutional of a
Presidenl in a Republic dis-
cussed above it has been men-
tioned that the arm of law
reaches eve of the coun-
try equally and demands obe-
dience, but to keep the Presi-
dent and Vice President of the
country person immune
from the clutches of law in the
due discharge of their funec-
tons and responsibility so long
as they continue to be in their
respective offices Article 52
has been inserted. For a
done by them during the
course of their duties and
functions the Government may
be liable and this llability ex-
tends to the civil iuhihm.
in other words, for any h
of law by the President or Vice
President for which a civil lia-
bility has been occasioned. the
Government can be sued by
the citizens. But so far in re-
spect of criminal liability or in
other words, in respect of any
crime committed by the Pres-
ident or Vice President while
in their respective offices are
concerned they are not liable
to any criminal proceedings
before any criminal court but
with the ceasing of their being
President or Vice President
they are personally liable for
the crimte committed by them
while in office.

32. The learned Advocate
Mr Sirajul Huq at this stage
has submitted that when the
President is no longer in of-
fice, then he can be criminally
proceeded in a criminal court
has not been authorised by the
Constitution under Article 52
but a Presidént under such
circumstaneces may be im-
peached by Parliament under
Article 53. Article 53 of the
Constitution provides inde-
pendent only under two
grounds — (1) on a charge of
violating the constitution and
(2) or on a charge of grave
misconduct. Violation of the
Constitution is quite under-
standable but the expression
"grave misconduct” has not
been defined anywhere in the
constitution. Be that as it may,
the whole proceedings of in-
peachment car be brought
only when they are in their re-
spective offices,

33. When they are out of
their offices whether they can
be criminally proseeuted is the
question before us. Mr Sirajul
Huq arguing on behalf of the
President Mr Hussain Mo-
hammad Ershad, has submit-
ted that the nation has lost the
chance for trying the accused
on the present charge in the
instant case taking the plea
that the accused while work-
ing as the President of the
country was on the one hand
immune from any court pro-
ceedings, and on the other
hand, though he could be im-
peached, but was net im-
peached by the Parliament,
and it more so for the further
reason that there is no provi-
sion in the Constitution that a
President. can be tried on a
criminal charge after he has
resigned from his office. This
argument of the learned coun-
sel for the defence is not ten-.
able on the two accounts —
firstly, the language of the Ar-
ticle 52 of the Constitution, if
carefully examined, we find
that during his term of office
no criminal proceedings what-
soever shall be instituted or
continued. We are to note here
the wording, “during his term
of office”, which means that
the immunity is available only
so long as the President re-
mains a President in office. So
also the privilage of inittating
any impeachment proceedings
for "grave misconduct” in the
Parliament is available when
he is in office. After a Presi-
dent resigns he puts on the
cloak of an ordinary citizen.
The criminal jurisprudence
teaches us that he who chases
its offender, commits a crime
is personally liable. The law
offended, chases its offender.
Having considered this aspect,

it can now be safely held that if -

the President of our country

‘Foreign Affairs,

36. In this case the de-
fence has taken a plea that the
unlicensed arms and ammuni-
tion regarding which the -
m:—:h:lhemﬂhd -~
the the former President Mr
Hussain Mohammad Ershad
were received by him as gifts
while he visited Iraq. The
lecarned defence counsel has
argued that Mr Ershad was a
very good friend of Mr Saddam
Hussain, the President of Iraq,
and these arms one
pistol were gifted by President
Saddam Hussain
Ershad visited Iraq in 1986
and in 1989. In order to estab-
lish this ali-bi the defence has
filed a certificate to that effect

from, no

less a n than the
very hmhulumf Iraq in

Bangladesh, His Excellency

Zuhair Mohammad Alomar.
This certificate has been is-
sued under his signature in the

Pad under the seal
of the

certificate has been proved

D.Wﬂlllnmﬂkhlmud.l.

member of the Stall of Iragi
Embassy. This DW 2 is a non-

certificate which the defence
has filed as Ext. A, it is to be
noted that this certificate has
not been filed by observing the
normal diplomatic principle
and that it has not come
through the Minist of

Foreign Ministry of Bang-
ladesh. Be that as it may, let us
now consider the contents of
the certificate which is as
follows: -

“ This is té6 ce that
while Mr H M Ershad was the
President of the People's
Repuhrﬁh?f Bangladesh, he
paid o and state visits to
the Republic of Iraq on four
occasions. In course of these
visits in 1985 and 1989
President Saddam Hussain
presented him with three pis-
tols, one in 19856 and two in
1989. ' |

As gesture of friendship and
brotherhood, President
Saddam Hussain all
these pistols with
and ammunition as gifts.

Specifications and details of
the pistols with number are
given below:

1. Pistol 9 mm (TARIQ
BRAND) No. 0313103078
with 2 Magazine and 2 Box of
Ammunitijon (50 Rounds' in
each box). ,

2. Pistol (TARIQ) 7.656 mm
No. 31521952 with .

3. Pistol (TARIQ) 7.656mm
No. 31511109 with 2 Boxes of
bohmmunlthn 50 Rounds in a

x."

37. This certificate certi-
fies that Mr Ershad, the ac-
cused, paid official and state
visits as President of
Bangladesh to the Republic of
Iraq on four occasions. In
course of these visits in 1985
and in 1989 President Saddam
Hussain presented him with
three pistols, one in 1985 and
two in 1989 as a gesture of
friendship and brotherhood.
These gifts consist of 3 pistols
which have been described
very clearly in the certificate
which also that the pis-
tols had and ammu-
nition with them.

38. Since this certificate
did not travel through the
proper diplomatic channel, it
ereated a doybt in the mind of

court and as such, on be-

of the court, | had to write
to the Military Secretary to the

which

included a statement of foreign
Mr Hussain
in 1985
pro-

of

it
i

il

i

i
fit

i
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is no mention of any gift cere-
with

mittedly handed over to the
Inventory Committee

Committee, the  Chief
Metropolitan M rate,
Dhaka and P. W. 9 Mohammad
Year Ali, a Store- m-
Carctaker of Banga

have equ told that

any document or

in his exam-
ination in chiel that on con-
sulting the Toshakhana.
Registers from 1972 to 1991
he finds

in question were received by
Mr Ershad as gifts as a
President of the country is of
no substance and of no validity.

40. It is a case of the pros-
ecution that the brother-in-law
of the accused, Mr Mustafizur
Rahman, who was at once a
representative of the accused
and on the other hand, a
member of the Inventory
Committee, presented the
arms and ammunition. to the
Convenor of the Inventory
Committee and told that those
arms were in a box and that
before the departure of Mr
Ershad from the Sena Bhaban
his mother-in-law while taking
away several boxes of different
articles also took that box of
arms without knowing its

contents and after o the
same it transpired t it con-
tained arms and then Mr

Mustafizur Rahman on request
brought back the trunk full of
arms and handed over the
same to the Conwvenor of the
Inventory Committee. He

told before the said Inventory
Committee that in respect of
the arms in question Mr
Ershad told him that Mr
Ershad had no licence for
them. It is indeed an admitted
fact that there is no licence for

any of the four pistols and four

ns involved in



