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Background 
Md Hamidul Haque, J: This rule was issued calling upon the respondents to 
show cause as to why they shall not be directed to refrain from an abusive 
exercise of powers under section 54 of the Code of Criminal Procedure or to 
seek unreasonable remand under section 167 of the Code of Criminal 
Procedure.  And to strictly exercise powers of arrest and investigation within 
the limits established by the law and in view of the safeguards contained in 
Articles 27, 31, 32, 33 and 35 of the Constitution.

This writ petition filed by the petitioners including Bangladesh Legal Aid 
and Services Trust (BLAST), Ain-O-Salish Kendra, Shammilita Shamajik 
Andolon and some other individuals. The subject matter involves a burning 
question of the day, which is now creates hot debate by the intellectual 
quarters, lawyers and even the general public. It has been alleged in this writ 
petition that the police, by abusing the power given under section 54 of the 
Code of Criminal Procedure, have been curtailing the liberty of the citizens. 
And that by misuse and abuse of the power of taking an accused into police 
custody as given in section 167, has been violating the fundamental rights 
guaranteed under different Articles of the Constitution. In this writ petition, 
several instances of such abusive exercise of power and violation of funda-
mental rights have been narrated.

We are conscious that the question raised in this Rule is a very important 
question touching liberty and fundamental rights of the citizens. The above 
mentioned two provisions of the Code of Criminal Procedure are in force 
from the time of coming into force of the Code itself in the year 1898. The 
question of abusive exercise of power under these two sections was also 
debated in the past. This Code of Criminal Procedure is being followed in 
Pakistan, India and Bangladesh. In India section 54 was amended and 
substituted and the present section 41 of the Code of Criminal Procedure of 
India corresponds to section 54 of the Code of Criminal Procedure now in 
force in this country. Even after amendment of the section in India, the 
debate on the question was not stopped. This question also came up for 
consideration before the Law Commission of India and the Law Commission 
of Bangladesh and some serious deliberations were made by the Law 
Commissions of both the countries. So, we think that it is a great responsibil-
ity to examine such an important question. We also think that full proof 
remedies may not be found but we shall try to find out some solutions.

Deliberation 
The writ petitioners in prayer A (ii) prayed for issuing a direction upon the 
respondents to comply with the guidelines as set out in paragraph 21 of the 
petition. The guidelines as set out in that paragraph, are based on the guide-
lines as given by the Supreme Court of India in the cases of D. K. Basu vs. 
State of West Bengal (reported in (1997) 1 Supreme Court case page 416) 
and the guidelines which were suggested by a one man Inquiry Commission 
constituted with Mr Justice Habibur Rahman Khan to inquire into the death 
of a student named Rubel who was arrested by police under Section 54 and 
died in the police custody due to alleged torture by the police.

We have considered the submissions of the learned Advocates, perused 
the writ petition including the Annexures. Let us first consider whether the 
power given to the police to arrest a person without warrant is exercised 
abusively and whether there is scope of exercising the power in such man-
ner under the provisions of the section itself. 

 From the plain reading of section 54, we find that under eight conditions a 
person may be arrested by a police officer without warrant. But from the first 
condition, we find that actually there are four conditions under which a police 
officer may arrest without warrant and these four conditions are couched in 
such words that there is scope of abusive and colourable exercise of power. 
Following are the four conditions, which are included in the first condition. 

The police officer may arrest --
a) any person who has been concerned in any cognisable offence;
b) against whom a reasonable complaint has been made;
c) a credible information has been received; and
d) against whom a reasonable suspicion exists of his having been so 

concerned in any cognisable offence.
We may say that the word 'concerned' used in first condition is a vague 

word, which gives unhindered power to a police officer to arrest any person 
stating that the person arrested by him is 'concerned' in a cognisable 
offence. So, to safeguard the life and liberty of the citizen and to limit the 
power of the police, in our view, the word 'concerned' is to be substituted by 
any other appropriate word or words. It is true that the other words used in 
the first condition such as 'reasonable', 'credible' have been interpreted in 
many cases both by the Indian courts and our courts. But in spite of specific 
interpretation given to these words, the abusive exercise of power by the 
police officers could not be checked. So, we are of the view that only inter-
pretation of words is not sufficient. The provision itself shall be amended in 
such a manner that the safeguard will be found in the provision itself. Similar 
words like 'reasonable,' 'credible' etc. have been used in other seven condi-
tions. We are of the view that there should be some restrictions so that the 
police officers will be bound to exercise the power within some limits and the 
police officers will not be able to justify the arrest without warrant by saying "I 
thought that the person was concerned in any cognisable offence." Thinking 
is different from guesswork. Thinking must have some reasons behind it but 
guesswork is not backed by any reasons. A police officer can exercise the 
power if he has definite knowledge of the existence of some facts and such 
knowledge shall be the basis of arrest without warrant. There can be knowl-
edge of a thing only if the thing exists.

If a person is arrested on the basis of 'credible information', nature of the 
information, source of information must be disclosed by the police officer 
and also the reason why he believed the information. 'Credible' means 
believable. Belief does not mean make-belief. An ordinary layman may 
believe any information without any scrutiny but a police officer who is sup-

posed to posses knowledge about criminal activities in the society, nature 
and character of the criminals etc, cannot believe any vague information 
received from any person. If the police officer receives any information from 
a person who works as 'source' of the police, even in that case also, the 
police officer, before arresting the person named by the 'source', should try 
to verify the information by perusal of the diary kept in the police station 
about the criminals to ascertain whether there is any record of any past 
criminal activities against the person named by the 'source'.

If a person is arrested on 'reasonable suspicion', the police officer must 
record the reasons on which his suspicion is based. If the police officer justify 
the arrest only by saying that the person is suspected to be involved in a 
cognisable offence, such general statement can not justify the arrest. Use of 
the expression 'reasonable suspicion' implies that the suspicion must be 
based on reasons and reasons are based on existence of some facts, which 
is within the knowledge of that person. So, when the police officer arrests a 
person without warrant, he must have some knowledge of some definite 
facts on the basis of which he can have reasonable suspicion.

It has been alleged that in police custody many deaths took place during 
last several years. In the writ petition in Annexure-D series and Annexure-K 
of the supplementary affidavit, we find that a good number of people died in 
the police custody after their arrest under Section 54. In 2002, number of 
custodial death is 38. This is absolutely shocking. Even the President of the 
country, in a speech delivered in 8th National Conference on Human Rights, 
had to say that torture and inhuman treatment meted out to a person in 
custody and custodial death are against humanity and 
civilisation. Obviously, such tragic deaths are resulted due 
to sweeping and unhindered power given to a police officer 
under Section 54 of the Code. The power given to the police 
officer under this section, in our view, to a large extent is 
inconsistent with the provisions of part III of the Constitu-
tion. In view of this position, according to us, such inconsis-
tency is liable to be removed. And this court in exercise of 
the power given under Article 102, is empowered to give 
proper and necessary directions upon the Government to 
make proper amendments in the provisions of section 54 of 
the Code to ensure the fundamental rights as guaranteed 
under Article 27, 31, 32, 33 and 35 of the Constitution. So, 
we would like to suggest or recommend the amendment of 
section 54. The suggestion will be given after we finish our 
discussion on the other question raised.

Let us now consider the question of granting 'remand' to 
the police custody. It has been alleged in this writ petition 
and the allegation is also now common that once 'remand' 
is granted, the police tries to extort information or confes-
sion from the person arrested by physical or mental torture 
and in the process sometimes also cause death. So, the 
system of granting 'remand' itself has been challenged. 
Such 'remand' is allowed under subsection (2) of section 
167 of the Code of Criminal Procedure. Though the word 
'remand' is not there in that sub-section, however, the word 
'remand' is being used in the order passed by a Magistrate 
in the sense of authorising detention of a person in police 
custody. By authorising such custody, the person brought 
before the Magistrate under section 167 of the Code is sent 
back to police and perhaps for this reason the word 're-
mand' has been used.

When a person who is arrested under section 54 without 
a warrant, the provisions of section 61 of the Code applies 
in his case. Section 61 provides that no police officer shall 
detain in custody a person arrested without warrant for a 
period exceeding 24 hours unless there is a special order of 
a magistrate under section 167 of the Code. So, we find that 
there is reference of section 167 in section 61 of the Code. 
Section 61 implies that if there is a special order of a Magis-
trate under section 167, the police may keep a person in its 
custody for more than 24 hours.

From the reading of section 167 we find that heading of 
the section is "Procedure when investigation cannot be 
completed in twenty-four hours." So, the heading implies that investigation 
starts before producing the accused to the nearest Magistrate. The heading 
further indicates that there is scope of completing the investigation within 24 
hours. Unfortunately, we have not come across any case where the police 
officer gave any importance to the above provision of the section.

Sub-section (1) of this section provides that under the following two 
circumstances, a person arrested without warrant is to be produced before 
the Magistrate.

(a) If the investigation cannot be completed within 24 hours; and 
(b) If there are grounds for believing that the accusation or information 

received against the person is well founded.
These are the mandatory provisions of the law. So, while producing a 

person arrested without warrant before the Magistrate, the police officer 
must state the reasons as to why the investigation could not be completed 
within 24 hours and what are the grounds for believing that the accusation or 
the information received against the person is well-founded.

Besides the above two requirements, there is another requirement, which 
the police officer must fulfil at the time of producing the accused before the 
Magistrate. This sub-section provides that the police officer shall transmit to 
the nearest Magistrate copy of the entries in the diary hereinafter prescribed 
relating to the case. There is reference of diary in subsequent section 172 of 
the Code. However, it appears to us that by using the expression 'hereinafter 
prescribed' in sub-section (1) of section 167, the case diary as mentioned in 
section 172 is meant because in section 167 (1) it is also mentioned as 
follows "the diary hereinafter prescribed relating to the case." So, it appears 
to us that the 'case diary' is the diary, which is meant in section 167 (1). Thus 
the police officer shall be bound to transmit copy of the entries of the case 
diary to the Magistrate at the time when the accused is produced before him 
under that provision. In Police Regulation No. 264, details are given as to 
how this diary shall be maintained. Regulation No. 263 provides that in the 
diary, the police officer is to show the time at which the relevant information 
reached him, the time at which he began and closed his investigation, the 
place or places visited by him and a statement of the circumstances ascer-
tained through his investigation. So, if copy of the entries of this diary is 
produced before the Magistrate and if there are materials before the Magis-
trate to decide whether the accusation against the person or the information 
against that person is well-founded, he can decide the question whether the 
person shall be released at once or shall be detained further. If these three 
legal requirements are not fulfilled it will not be possible on the part of the 
Magistrate to apply his judicial mind. But unfortunately though these three 
legal requirements are not fulfilled, the Magistrate as a routine matter 
passes his order on the forwarding letter of the police officer either for detain-
ing the person for a further period in jail or in police custody. The order for 
detaining in police custody is passed by a Magistrate in exercise of the 
power given to him under sub-section (2) of this section. If the requirements 
of sub-section (1) are not fulfilled, the Magistrate cannot pass an order under 
sub-section (2) for detaining a person even in jail not to speak of detention in 
police custody.

However, we find that in view of the provisions of sub-section (1) and in 
view of the provisions of sub-section (3) of section 167, a Magistrate exer-
cises the power to pass an order authorising detention in the custody of the 
police. Though the above provisions empower the Magistrate to authorise 
the detention in police custody, it is surprising to note that no guideline has 
been given in sub-sections 2) and (3) as to the circumstances under which 
detention in police custody may be authorised. The Magistrate in the 
absence of any guideline, passes a 'parrot like' order authorising detention 
in police custody, which ultimately results in so many custodial death and 
incidents of torture in police custody. Had the Magistrate exercised his 
power by applying judicial mind on fulfilment of the requirements as provided 
in sub-section (1), there would have been no such innumerable cases of 
custodial death or torture. In our view, the provisions of sub-sections (1), (2) 

and (3) of section 167 of the Code shall be read together and considered 

together and if the Magistrate before whom an accused is produced under 

sub-section (1) is satisfied that there are grounds for believing that the 

accusation or information is well-founded and that there are materials for 

further detention on consideration of the entries of the diary relating to the 

case, the Magistrate may pass an order for further detention. Otherwise, the 

Magistrate shall be bound to release the person forthwith. We also like to 

mention here that if the police officer fails to explain that there are grounds 

for believing that the accusation or information is well-founded and also fails 

to produce copy of the entries relating to the case, the Magistrate shall 

release the accused forthwith.

Now, let us see how the prayer for 'remand' is made by the police officer 

and how such an order is passed by the Magistrate. A police officer makes a 

prayer for 'remand' stating that the accused is involved in a cognisable 

offence and for the purpose of interrogation 'remand' is necessary. In sub-

section (2) of section 167 though it is not mentioned that 'remand' can be 

allowed for the purpose of interrogation, at present, the practice is that an 

accused is taken on 'remand' only for the purpose of interrogation or for 

extorting information from the accused through interrogation.
We shall now consider whether such detention in police custody is at all 

necessary and is permissible. One view is that it is an evil necessity, if some 
force is not applied, no clue can be found out from hard-nut criminals. Obvi-
ously, this is view of the police but we can not shut our eyes to the fact that 

this view is contrary to the constitutional provisions as we find in part III of the 
Constitution specially Articles 27, 30, 31, 32, 33 and 35. If the purpose of 
interrogation of an accused is to extort information from him, in view of the 
provisions of Article 35 (4), information which is extorted from him cannot be 
used against him. Clause (4) of the Article 35 clearly provides that no person 
accused of an offence shall be compelled to be a witness against himself. 
So, any information which may be obtained or extorted by taking an accused 
on 'remand' and by applying physical torture or torture through any other 
means, the same information cannot be considered as evidence and cannot 
be used against him. Clause (4) of Article 35 is so clear that the information 
obtained from the accused carries no evidentiary value against the accused 
person and cannot be used against him at the time of trial. Under section 163 
of the Code, a police officers is barred from offering any inducement or from 
making any threat or promise to any accused while recording his statement 
under section 161 of the Code. So, we do not under stand how a police 
officer or a Magistrate allowing 'remand' can act in violation of the Constitu-
tion and provisions of other laws including this Code and can legalise the 
practice of 'remand'. Through judicial pronouncements, it is also established 
that any statement made by any accused before a police officer in course of 
his interrogation cannot be used against any other accused. In view of the 
provisions of section 27 of the Evidence Act, if any information is received 
from the accused while he is in custody of a police officer so much of such 
information, whether it amounts to confession or not, as it relates distinctly to 
the fact discovered by such confession or information, may be proved by the 
police against that person. So, any statement of an accused made to a 
police officer relating to discovery of any fact or alamat may be used against 
him at the time of trial. If the purpose of interrogation is so limited as we have 
found in the above, we do not understand why there will be any necessity of 
taking the accused in the custody of the police. Such interrogation may be 
made while the accused is in jail custody if interrogation is necessary.
Next, the use of force to extort information can never be justified. Use of 
force is totally prohibited by the constitution. In this connection, we may refer 
to clause (5) of Article 35 of the Constitution, which provides that no person 
shall be subjected to torture or to cruel, inhuman, or degrading punishment 
or treatment. This clause is preceded by clause (4) where it is provided that 
no person accused of any offence shall be compelled to be a witness against 
himself. Due to the use of the word "compelled" in clause (4), we may 
presume that the framers of the Constitution were apprehensive of use of 
force upon an accused and as such in clause (5) of Article 35 it has been 
clearly provided that no person shall be subjected to torture or to cruel, 
inhuman, or degrading punishment or treatment. So, we find that even if the 
accused is taken in police custody for the purpose of interrogation for 
extortion of information from him, neither any law of the country nor the 
constitution gives any authority to the police to torture that person or to 
subject him to cruel, inhuman and degrading treatment. Thus, it is clear to us 
that the very system of taking an accused on 'remand' for the purpose of 
interrogation and extortion of information by application of force on such 
person is totally against the sprit and explicit provisions of the constitution. 
So, the practice is also inconsistent with the provisions of the constitution. 

(This is edited version of the  judgement. Safeguard portion of the judgement will be 

published in the next issue.)

Dr. Kamal Hossain with Mr. M. Amir-ul Islam, Mr. Md. Idrisur Rahman, Mr. M. A. Mannan 
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Torture for extorting information during 
remand is against Constitution

High Court Division (Special original jurisdiction),

The Supreme Court of Bangladesh,

 Writ Petition No 3806 of 1998,

Bangladesh Legal Aid and Services Trust (BLAST) 

and others

Vs 

Bangladesh and others,

Before Mr. Justice Md Hamidul Haque and Justice Salma 

Masud Chowdhury.

Date of Judgement: April 7, 2003.

Result: Rule is disposed with directions.

More time to separate judiciary
The Supreme Court gave the government four more months to imple-
ment its 12 point's directives regarding separate judiciary from the 
executive. But the court turned down the government's plea to be 
empowered to modify or amend the four draft rules and the draft bill for 
amendment of the CrPC earlier modified by the Supreme Court on 26 
January 2003. Disposing of the government's petition for extension of 
time, the court observed that the government has not specifically 
pointed out in which respect the proposed rules and the bill for amend-
ment to the Criminal Procedure Code (CrPC), if implemented, would 
cause serious difficulty in implementing the directives. The court held 
that the government itself initiated four draft rules and the bill for amend-
ment to the CrPC. The court only made certain modifications to make 
them consistent with the directives as the government failed to come up 
with satisfactory drafts for implementation of the verdict. This is for the 

th15  occasion that the Supreme Court awarded time extension to the 
successive governments since it delivered its directive in 1999. Law 
Desk.

HC endorses Speedy Trial Tribunal Act
The High Court Division dismissed three writ petitions challenging 
legality of the Speedy Trial Tribunal Act 2002 on the finding that it is not 
unconstitutional. A division bench comprising Justice Mohammad 
Hamidul Haque and Justice Zinat Ara delivered the judgement after 
hearing the petitions. The court held that no fundamental rights guaran-
teed by the constitution has been violated by the act. The court also 
observed that the writ petitioners have failed to show that by the provi-
sion of the Act they have been adversely affected. The present govern-
ment enacted the Speedy Trial Tribunal Act to dispose of some sensa-
tional cases speedily.  -Jugantor, 22 May.

Anti-tobacco treaty adopted
More than 190 countries have approved the first ever international 
treaty against smoking including an eventual advertising ban, aimed at 
breaking a habit that kills nearly five million people a year. The Frame-
work Convention on Tobacco Control was adopted unanimously by 
192countries at the annual meeting of the World Health Organisation 
(WHO). The convention will come into force after ratification by forty 
countries. The convention requires countries to ban or impose tough 
restrictions on tobacco advertising, sponsorship and promotion within 
five years and lays down guideline on health warning to be carried on 
the cigarette packets among a series of measures including a crack-
down on smuggling. -Daily Star, 22 May.

18,504 certificate cases against farmers
The farmers of Netrokona district are facing 18,504 cases as they failed 
to repay the outstanding bank loan amounting to Tk. 24 crore. The loans 
distributed by five banks remained unrealised for a long time. Sonali, 
Agrani, Janata, Rupali and Bangladesh Krishi Bank provided the loans 
to the farmers to coup with the losses of floods and natural calamities 
including drought. Of the cases, BKB filed 15,020 cases for Tk 20.15 
crore, Agrani Bank filed 1,941 cases for Tk. 1.79 Rupali Bank filed 15 
cases for Tk.6 lakh,  Sonali Bank filed 194 cases for Tk. 30 Lakh and 
Janata Bank filed 1,349 for Tk. 1.75 crore. -Independent, 22 May.

Policy for protection of children soon
A social policy for rehabilitation and protection of children in the society 
is in the offing.  Women and Children Affairs Minister Ms. Khurshid 
Zahan Haque said this while addressing a two-day national consultative 
workshop on ' Formulation of a Social Policy on Models of Care and 
Protection of Children in Contact with Law'. She also said a National 
Plan of Action, National Commission for Children and a commissioner 
will soon be in place to exclusively deal with issues affecting children. 
She underscored the need for creating a climate where parents, fami-
lies and communities will be able to play their active roles in providing 
support and service for the children in contact with the law. Ittefaq, 26 
May.

Magistrate sues lawyers
A magistrate in Sathkhira filed a case against two lawyers, accusing 
them of swearing at him upon rejection of a bail prayer. Advocate Shah 
Alam, general secretary of Sathkhira District Bar Association and Advo-
cate Mostafa Lutfullah stand accused in the case filed by First Class 
Magistrate Shahjahan Ali with the local police station. The magistrate 
also alleged that the two vandalised his chamber's doors and window-
panes. On 19 May, the magistrate rejected the bail prayer of Hafizur 
Rahman, an accused in a theft case. The lawyers for the accused con-
fined the magistrate to the courthouse, pressing him to change the 
order. -Daily Star, 26 May.

Two eco-friendly proposed laws 
shelved 
The ministry of Agriculture has shelved two proposed bio-diversity laws 
hampering greatly the interest of farmers while it is now drafting a new 
one that would protect some seed importers and traders. The proposed 
laws that have been dropped aimed at conserving indigenous bio-
diversity of plants. The new one only highlights the rights of seed breed-
ers and seed importers of high yielding crops and fruits. Under the new 
proposed law, farmers need to pay each time for the foreign seeds they 
would sow. -News Today, 26 May.  

Advocacy for strong local government
Speakers at a seminar said policy reform is needed to make the local 
government strong and effective. They said the Union Parishad (UP) do 
not have role in delivering important social services like health, educa-
tion, social welfare. The seminar titled 'Local Government Policy 
Reform' was organised by the Local Government Initiative. The findings 
of a National Survey of Public Opinion on Local Government were 
presented at the seminar. The survey was based on a sample of 3000 
households of the six divisions. One of the major findings was that UP 
chairman and members were involved in partisan politics. Representa-
tives of different stakeholders of local governments including civil soci-
ety members, politicians, local government representatives and NGOs 
were present at the seminar. Daily Star, 27 May.

1,408 acquitted from criminal cases
A total of 1,408 persons accused in 150 serious criminal cases have 
been acquitted as the cases were 'politically motivated' field during the 
past Awami League government. After reviewing of the cases by a 
committee composed of joint secretary of Home Ministry, representa-
tive of Law Ministry and advisor of law ministry, Home Ministry ordered 
to release the persons from the cases pending in different courts of the 
country. Prothom Alo, 27 May.

Cabinet approves formation of RAB
The cabinet committee on law and order agreed in principal to form a 
separate force named Rapid Action Battalion (RAB) in place of the 
present Rapid Action Team (RAT) by amending the Armed Police Battal-
ion Act. It discussed how to form the RAB proposed by the Home Minis-
try, how it can be given a legal framework and strengthened to make it 
an effective force to combat crime. The meeting requested the Law 
Ministry to look into the proposal and make necessary changes. Daily 
Star.27 May.

PAS draft bill finalised
The draft of the bill seeking formation of the Public Attorney Service 
(PAS) has been finalised at an inter-ministerial meeting. The law minis-
ter said the government had undertaken this special reform programme 
to bring in changes in the public prosecution system to establish rule of 
law and ensure justice. He pointed out that the draft was prepared after 
a detailed study of the public prosecution system in different countries. 
The draft will soon be sent to the secretary committee for further scru-
tiny. Jugantor, 27 May.

Cases pending in Nilphamari
More than 2500 civil and criminal cases are lying pending with different 
courts of Nilphamari district due to shortage of magistrate. There is only 
one magistrate against the six sanctioned posts. Two-second class and 
five third class magistrates are doing the judicial works at the courts. A 
total of 1,760 civil and 801 criminal cases are awaiting disposal. The 
progress in the disposal of cases is very slow. In addition to the large 
number of cases, filing of new cases everyday making it impossible for 
one magistrate to dispose those within short time. Independent, 27 May.
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